
 

 

UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

FOURTH DIVISION 
 

-----------------------------------------------------------  
In re: 

BKY 03-47913 
Larry J. Foster,  

Chapter 13 Case 
   Debtor(s). 
-----------------------------------------------------------  
 
NOTICE OF HEARING AND MOTION OBJECTING TO CONFIRMATION OF 

CHAPTER 13 PLAN AND FOR CONVERSION OF CASE 
 

TO:  All parties in interest pursuant to Local Rule 9013-3: 
 
 1.   Jasmine Z. Keller, Chapter 13 Trustee (the “Trustee”), by and through her 
undersigned attorneys, moves the court for the relief requested below and gives notice of 
hearing. 
 
 2.   The court will hold a hearing on this motion at 10:30 a.m. on May 6, 2004, 
in Courtroom No. 7 West, United States Courthouse, 300 South 4th Street, Minneapolis, 
Minnesota. 
 
 3.   Any response to this motion must be filed and delivered not later than 
10:30 a.m. on May 5, 2004 which is 24 hours (1 business day) before the time set for the 
hearing, or filed and served by mail not later than May 3, 2004, which is three business 
days before the time set for the hearing.  UNLESS A RESPONSE OPPOSING THE 
MOTION IS TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT 
A HEARING. 
 
 4.   This court has jurisdiction over this motion pursuant to 28 U.S.C. §§ 157 
and 1334, Bankruptcy Rule 5005 and Local Rule 1070-1.  This proceeding is a core 
proceeding.  The petition commencing this chapter 13 case was filed on November 11, 
2003.  The case is now pending in this court. 
 
 5.   This motion arises under 11 U.S.C. § 1322 and 1325 and Bankruptcy Rule 
3015.  This motion is filed under Bankruptcy Rule 9014 and Local Rules 3015-3, 9006-1, 
9013-1 through 9013-5, and such other Local Rules as may apply.  Movant requests relief 
with respect to denial of confirmation of the debtor’s proposed Chapter 13 plan dated 
October 21, 2003 (the “Plan”) and for conversion of the case to a case under Chapter 7. 
 
 6.    The debtor is the owner of certain real property located at 8432 Dupont 
Avenue North, Brooklyn Park, MN, legally described as : Lot 2, Block 1, Eichmiller 
Addition, according to the recorded plat thereof, and situate in Hennepin County, 



 

 

Minnesota (the “Property”). 
 
 7. The debtor values the Property at $150,500 on his Schedule A on file 
herein, and he states that it is subject to a first mortgage in favor of Midland Mortgage, in 
the sum of approximately $73,105.  He has claimed the equity in the Property exempt 
under Minn. Stat. §§ 510.01 and 510.02, in the amount of $77,395. 
 
 8. On or about February 6, 2001, the debtor executed a Limited Power of 
Attorney (the “POA”) in favor of Linda Kay Green-Jones (“Linda”), a copy of which is 
attached hereto as an exhibit and incorporated by reference herein. 
 
 9. Among other things, the POA states: “Linda have [sic] the powers to 
pledge, sell, and  dispose of any real of personal property without advance notice to me or 
approval by me.” 
 
 10. On or about June 14, 2002, Linda executed a promissory note and 
mortgage in favor of Conseco Finance Loan Company (“Conseco”), under her then-
married name of Linda K. Foster, for the sum of $66,200.  The mortgage was secured by 
the Property and Linda signed the debtor’s name to the mortgage as “Larry J. Foster by 
Linda K. Foster, POA.”  Copies of the promissory note and mortgage are attached hereto 
and incorporated by reference herein. 
 
 11. The Conseco mortgage was never filed of record against the Property. 
 
 12. The debtor revoked the POA by a writing dated December 18, 2002, a 
copy of which is attached hereto and incorporated by reference herein. 
 
 13. The debtor also executed a letter dated June 3, 2003, stating that the 
document revoking the POA was “drawn up in November of 2002,” however, the letter 
also acknowledges that “I did not mail the form to her until the end of December or early 
January.”  A copy of this letter is also attached hereto and incorporated by reference 
herein. 
 

14. The proposed Chapter 13 plan calls for payments of $100 per month for 
36 months, for a total of $3,600.  The plan funds, net of the Trustee’s fee (estimated at 
10%), would be paid as follows: an estimated $2,089 to the IRS for its priority tax claim 
(with the actual allowed priority claim to govern), and the balance of approximately 
$1,184 to the debtor’s nonpriority unsecured creditors, whose claims total approximately 
$73,174, a dividend of approximately 2%.1 
  
 15. The Trustee has the power under 11 U.S.C. § 544 to avoid the unrecorded 
mortgage, and to preserve the avoided transfer for the benefit of the estate under 11 
U.S.C. § 551. 

                                                 
1   By far the largest creditor listed in the class of unsecured creditors is Litton Loan Servicing, which is the 
current holder of the Conseco note and mortgage, whose claim is estimated at $72,190 in the debtor’s 
Schedule F and is listed as “disputed.” 



 

 

 
 16. The Trustee objects to confirmation of the Plan on the grounds that it does 
not meet the “best interests of creditors” test of 11 U.S.C. § 1325(a)(4), in that the value, 
as of the effective date of the plan, of property to be distributed under the plan on account 
of each allowed unsecured claim is less than the amount that would be paid on such claim 
if the estate of the debtor was liquidated under Chapter 7 of Title 11 on such date.  The 
value of the nonexempt estate includes the value of voidable transfers, including the 
avoidable unrecorded mortgage in favor of Conseco. 
 
 17. The IRS has filed a proof of claim in which it asserts a priority claim 
against the debtor in the amount of $7,445.52.  The claim has neither been amended nor 
objected to and therefore it is deemed allowed. 
 
 18.   The  Trustee objects to confirmation of the Plan on the grounds that it does 
not provide for full payment of all claims entitled to priority, as required by 11 U.S.C. § 
1322(a)(2). 
 
 19. Conversion of this case to a case under Chapter 7 of Title 11, United 
States Code, is in the best interests of creditors under 11 U.S.C. § 1307, so that a Chapter 
7 trustee can be appointed to prosecute the avoidance action concerning the Conseco 
mortgage and preserve the avoided transfer for the benefit of the estate. 
 
 20.   If necessary, the debtor, Linda K. Foster, and/or a representative of 
Conseco may be called to testify as to the matters alleged in this motion. 
 
 WHEREFORE, the Trustee requests an order as follows: 
 
  1.  Denying confirmation of the debtor’s Chapter 13 Plan dated 
October 21, 2003. 
 
  2.   Converting this case to a case under Chapter 7 of Title 11, United 
States Code. 
      Jasmine Z. Keller, Chapter 13 Trustee 
  
Dated: April 22, 2004     /e/ Thomas E. Johnson 
      Thomas E. Johnson, ID # 52000 
      Margaret H. Culp, ID # 180609 
      Counsel for Chapter 13 Trustee 
      310 Plymouth Building 
      12 South 6th Street 
      Minneapolis, MN  55402-1521 
      (612) 338-7591 
 

VERIFICATION 
 
 I, Thomas E. Johnson, employed by Jasmine Z. Keller, Chapter 13 Trustee, the 



 

 

movant named in the foregoing notice of hearing and motion, declare under penalty of 
perjury that the foregoing is true and correct according to the best of my knowledge, 
information and belief. 
 
 
Executed:  April 22, 2004   /e/ Thomas E. Johnson  
 
 
 
 
 

































 

 

UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

FOURTH DIVISION 
 
-----------------------------------------------------------  
In re: 

BKY 03-47913 
Larry J. Foster,  

Chapter 13 Case 
   Debtor(s). 
---------------------------------------------------------- 
 

MEMORANDUM IN SUPPORT OF OBJECTION TO CONFIRMATION 
AND MOTION TO CONVERT CASE 

 
FACTS 

 
 The facts supporting the Trustee’s objection are summarized in the accompanying 
motion and will not be repeated here.  The Trustee also relies on the representations made 
by the debtor in his Schedules. 
 

LEGAL DISCUSSION 
 
 Section 1325(a)(4) of the Bankruptcy Code states the so-called “best interests of 
creditors” test.  Under this section, a proposed Chapter 13 plan can only be confirmed if: 
 

the value, as of the effective date of the plan, of property to be distributed under 
the plan on account of each allowed unsecured claim is not less than the amount 
that would be paid on such claim if the estate of the debtor were liquidated under 
chapter 7 of this title on such date. 

 11 U.S.C. § 1325(a)(4). 
 
 The value of transfers which are avoidable must be included in the “best interests 
of creditors” analysis.  See, e.g., In re Larson, 245 B.R. 609 (Bankr. D. Minn. 2000) 
(value of preferential transfers avoidable under 11 U.S.C. § 547 is to be included in 
valuing the non-exempt estate).   Under 11 U.S.C. § 544(a), the trustee steps into the 
shoes of a hypothetical lien creditor, judgment creditor, or bona fide purchaser of 
property and can avoid an unrecorded pre-petition transfer of an interest of the debtor in 
real property.  Under Minnesota law: 
 

Every conveyance of real estate shall be recorded in the 
office of the county recorder of the county where such real 
estate is situated; and every such conveyance not so 
recorded shall be void as against any subsequent purchaser 
in good faith and for a valuable consideration of the same 
real estate, or any part thereof, whose conveyance is first 



 

 

duly recorded, and as against any attachment levied thereon 
or any judgment lawfully obtained at the suit of any party 
against the person in whose name the title to such land 
appears of record prior to the recording of such 
conveyance.    
Minn. Stat. § 507.34 (2002). 
 

Therefore, in the present case, the trustee’s status as a hypothetical judgment lien creditor 
enables the trustee to invoke the authority of § 544 of the Bankruptcy Code to avoid the 
unrecorded mortgage in favor of Conseco and to preserve the transfer of the debtor’s 
interest in the Property for the benefit of the bankruptcy estate. 
 
 The fact that the debtor’s interest in the Property was transferred by an attorney in 
fact pursuant to a limited power of attorney does not change the outcome.  The power of 
attorney clearly authorized the debtor’s attorney in fact to “pledge, sell, and dispose of 
any real or personal property without advance notice to me or approval by me.”  Limited 
Power of Attorney dated February 6, 2001.  Under Minnesota law: 
 

A person who is a competent adult may, as principal, 
designate another person or an authorized corporation as 
the person's attorney-in-fact by a written power of attorney.  
The power of attorney is validly executed when it is dated 
and signed by the principal and, in the case of a signature 
on behalf of the principal, by another, or by a mark, 
acknowledged by a notary public.    
Minn. Stat. § 523.01 (2002). 
 

Based on the above statute, the Trustee contends that the Limited Power of Attorney 
dated February 6, 2001 was validly and properly executed under Minnesota law. In 
effect, the debtor’s attorney in fact “stepped into the shoes” of the debtor by the terms of 
the power of attorney, and was vested with full authority to enter into the transaction in 
question.  Furthermore, under Minnesota law, “[a]n executed power of attorney may be 
revoked only by a written instrument of revocation signed by the principal” and it “is not 
effective as to any party unless that party has actual notice of the revocation.”  Minn. Stat. 
§ 523.11, subd. 1, 2 (2002).  Since the power of attorney was not revoked until the 
December 18, 2002 notice of revocation was executed, it was still valid and subsisting at 
the time the Conseco mortgage transaction was entered into in June of 2002.  In short, the 
Conseco mortgage was a valid and permissible exercise of the attorney in fact’s authority 
to act on behalf of the debtor under the limited power of attorney. 
 
 Nor can the debtor exempt the property transferred once it is avoided and 
recovered by the trustee.  Under 11 U.S.C. § 522(i)(2), the debtor has a limited right to 
“preserve for the benefit of the debtor” an avoided transfer, but only “to the extent that 
the debtor may exempt such property under subsection (g) of this section or paragraph (1) 
of this subsection.”  Paragraph (1) of 11 U.S.C. § 522(i) only applies to transfers avoided 
by the debtor and hence is inapplicable to this situation.  Subsection (g) allows a debtor to 



 

 

exempt recovered property if “such transfer was not a voluntary transfer of such property 
by the debtor; and [] the debtor did not conceal such property.”  The Trustee contends 
that by vesting his attorney in fact with full authority to “pledge, sell, and dispose of any 
real or personal property without advance notice to me or approval by me,” the debtor 
must be deemed to have voluntarily entered into the mortgage transaction, through his 
attorney in fact.  Since the transaction was voluntary, the debtor cannot exempt the 
interest in the property that the trustee will recover. 
 
 Moreover, the fact that the Conseco mortgage involved the debtor’s exempt 
homestead will not prevent the trustee from avoiding the unrecorded mortgage and 
preserving the transfer for the benefit of the estate.  In a similar situation, the bankruptcy 
appellate panel for the Eighth Circuit has upheld the right of a chapter 7 trustee to avoid 
various mortgages granted by the debtors as to their homestead, as preferential transfers, 
and to recover the equity for the benefit of the bankruptcy estate.   In re Arzt, 252 B.R. 
138 (8th Cir. BAP 2000).  Although the transferees argued that pre-petition transfers of 
exempt property were somehow immune from avoidance and recovery by a trustee, the 
bankruptcy appellate panel held to the contrary, stating: 
 

It may be true that creditors cannot reach a debtor’s exempt 
interest in property, but it is also true that debtors are free 
to voluntarily encumber that interest.  That is what 
happened in this case, and since that voluntary transfer was 
preferential, the Trustee’s recovery of the transfer is for the 
benefit of the estate, not the debtors. 
252 B.R. at 142.2 
 

 The debtor has proposed a minimum term plan that will result in slightly more 
than a 1% dividend to his unsecured creditors, whose claims total in excess of $73,000.  
Since the value of the avoidable unrecorded mortgage greatly exceeds this amount, the 
plan fails to meet the “best interests of creditors” test of 11 U.S.C. § 1325(a)(4) and 
confirmation must be denied. 
 
 As an additional ground for denial of confirmation, the Trustee notes that, 
although the Plan provides that all allowed priority claims will be paid in full, the Plan 
greatly underestimates the priority claim of the IRS, to the extent that the Plan is 
significantly under-funded.  The IRS priority claim of $7,445.52 is “deemed allowed” as 
filed, under 11 U.S.C. § 502(a), in the absence of any objection.  Because the Plan only 
provides for total payments of $3,600, clearly the Plan is insufficiently funded to pay all 
priority claims in full, as required by 11 U.S.C. § 1322(a)(2).  Therefore, confirmation 
must be denied on this ground as well. 

                                                 
2   See also, In re Wegner, 210 B.R. 799 (Bankr. D. N.D. 1997), cited with approval in Arzt.  In Wegner, on 
facts very similar to those of the present case, Judge Hill held that the Chapter 7 trustee could avoid an 
unrecorded mortgage against the debtors’ homestead under § 544 and that upon avoidance and recovery 
under § 551 the trustee succeeded to the mortgagee’s interest in the debtor’s homestead, stating 
“Exemption statutes cannot be invoked to defeat a section 551 recovery of an avoided transfer.”  210 B.R. 
at 802. 



 

 

 
 The Court has the power to dismiss or convert the debtor’s case for “cause,” 
whichever is in the best interests of creditors and the estate, and a nonexclusive list of 
grounds is included in the statute, 11 U.S.C. § 1307(c).  The Trustee argues that 
conversion to Chapter 7 is in the best interests of creditors, so that a liquidating trustee 
can be appointed to commence the necessary avoidance action and recover the value of 
the unrecorded Conseco mortgage for the benefit of all creditors.3 
   

CONCLUSION 
 
 For the reasons stated herein, the Trustee respectfully requests that confirmation 
of the debtor’s proposed Chapter 13 plan be denied, and that this case be converted to a 
case under Chapter 7 of Title 11, United States Code. 
 
       Respectfully submitted: 
 
Dated:  April 22, 2004     /e/ Thomas E. Johnson  
       Thomas E. Johnson, ID # 52000 
       Margaret H. Culp, ID # 180609 
       Counsel for Chapter 13 Trustee 
       310 Plymouth Building 
       12 South 6th Street 
       Minneapolis, MN  55402-1521 
       (612) 338-7591 

                                                 
3   The Trustee notes that the debtor has received a prior Chapter 7 discharge in a case filed within six years 
of the present case (BKY 02-40533, filed on February 7, 2002), and therefore the debtor would be 
ineligible to receive a discharge in the converted case, according to 11 U.S.C. § 727(a)(8).  Nevertheless, in 
view of the substantial potential recovery available for the debtor’s creditors, conversion to Chapter 7 is 
still the appropriate remedy. 



 

 

UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

FOURTH DIVISION 
 
-----------------------------------------------------------  
In re: 

BKY 03-47913 
Larry J. Foster,  

Chapter 13 Case 
   Debtor(s). 
-----------------------------------------------------------  
 UNSWORN DECLARATION FOR PROOF OF SERVICE 
 
 I, Thomas E. Johnson, employed by Jasmine Z. Keller, Chapter 13 Trustee, 
declare that on April 22, 2004, I served Notice of Hearing and Motion Objecting to 
Confirmation of Chapter 13 Plan, Memorandum of Facts and Law, and proposed Order 
Denying Confirmation of Chapter 13 Plan and Converting Case on the individual(s) listed 
below, in the manner described: 
 
By e-mail: 
United States Trustee  
1015 United States Courthouse 
300 South 4

th
 Street 

Minneapolis, MN  55415 
 
By first class U.S. mail, postage prepaid: 
Larry J. Foster 
8432 Dupont Ave. N. 
Brooklyn Park, MN  55444 
 
Randall Smith, Esq. 
UAW-Ford Legal Services Plan 
2233 University Ave., Suite 235 
St.Paul, MN  55114 
 
Shapiro & Nordmeyer, LLP 
7300 Metro Blvd., Suite 390 
Edina, MN  55439-2306 
 
James A. Geske 
Wilford & Geske 
7650 Currell Blvd., Suite 300  
Woodbury, MN  55125 
 
 And I declare, under penalty of perjury, that the foregoing is true and correct. 
 



 

 

Executed: April 22, 2004     /e/ Thomas E. Johnson 
        
 
 



 

 

 
UNITED STATES BANKRUPTCY COURT 

DISTRICT OF MINNESOTA 
FOURTH DIVISION 

 
-----------------------------------------------------------  
In re: 

BKY 03-47913 
Larry J. Foster,  

Chapter 13 Case 
   Debtor(s). 
-----------------------------------------------------------  
 

ORDER DENYING CONFIRMATION OF CHAPTER 13 PLAN AND 
CONVERTING CASE 

 
 At Minneapolis, MN, _______________________, 2004. 
 
 The above-entitled matter came on for hearing before the undersigned United 
States Bankruptcy Judge on the Chapter 13 Trustee’s objection to confirmation of the 
debtor’s proposed modified Chapter 13 plan and motion to convert the case. 
 
 Appearances were noted in the minutes. 
 
 Upon the foregoing objection, arguments of counsel, and all of the files, records 
and proceedings herein: 
 
 IT IS ORDERED: 
 
 1.  Confirmation of the debtor’s Chapter 13 plan is DENIED. 
 
 2.  This case is CONVERTED TO A CASE UNDER CHAPTER 7. 
   
     _____________________________________  
     Nancy C. Dreher 
     United States Bankruptcy Judge 
 


