UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA
FOURTH DIVISION

BKY 03-47913
Larry J. Foster,
Chapter 13 Case
Debtor(s).

NOTICE OF HEARING AND MOTION OBJECTING TO CONFIRMATION OF
CHAPTER 13 PLAN AND FOR CONVERSION OF CASE

TO: All parties in interest pursuant to Local Rule 9013-3:

1. Jasmine Z. Keller, Chapter 13 Trustee (the “Trustee”), by and through her
undersigned attorneys, moves the court for the relief requested below and gives notice of
hearing.

2. The court will hold a hearing on this motion at 10:30 a.m. on May 6, 2004,
in Courtroom No. 7 West, United States Courthouse, 300 South 4th Street, Minneapolis,
Minnesota.

3. Any response to this motion must be filed and delivered not later than
10:30 a.m. on May 5, 2004 which is 24 hours (1 business day) before the time set for the
hearing, or filed and served by mail not later than May 3, 2004, which is three business
days before the time set for the hearing. UNLESS A RESPONSE OPPOSING THE
MOTION IS TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT
A HEARING.

4. This court has jurisdiction over this motion pursuant to 28 U.S.C. 8§ 157
and 1334, Bankruptcy Rule 5005 and Local Rule 1070-1. This proceeding is a core
proceeding. The petition commencing this chapter 13 case was filed on November 11,
2003. The case is now pending in this court.

5. This motion arises under 11 U.S.C. 8 1322 and 1325 and Bankruptcy Rule
3015. This motion is filed under Bankruptcy Rule 9014 and Local Rules 3015-3, 9006-1,
9013-1 through 9013-5, and such other Local Rules as may apply. Movant requests relief
with respect to denial of confirmation of the debtor’s proposed Chapter 13 plan dated
October 21, 2003 (the “Plan”) and for conversion of the case to a case under Chapter 7.

6. The debtor is the owner of certain real property located at 8432 Dupont
Avenue North, Brooklyn Park, MN, legally described as : Lot 2, Block 1, Eichmiller
Addition, according to the recorded plat thereof, and situate in Hennepin County,



Minnesota (the “Property”).

7. The debtor values the Property at $150,500 on his Schedule A on file
herein, and he states that it is subject to a first mortgage in favor of Midland Mortgage, in
the sum of approximately $73,105. He has claimed the equity in the Property exempt
under Minn. Stat. 88§ 510.01 and 510.02, in the amount of $77,395.

8. On or about February 6, 2001, the debtor executed a Limited Power of
Attorney (the “POA”) in favor of Linda Kay Green-Jones (“Linda”), a copy of which is
attached hereto as an exhibit and incorporated by reference herein.

9. Among other things, the POA states: “Linda have [sic] the powers to
pledge, sell, and dispose of any real of personal property without advance notice to me or
approval by me.”

10.  On or about June 14, 2002, Linda executed a promissory note and
mortgage in favor of Conseco Finance Loan Company (“Conseco”), under her then-
married name of Linda K. Foster, for the sum of $66,200. The mortgage was secured by
the Property and Linda signed the debtor’s name to the mortgage as “Larry J. Foster by
Linda K. Foster, POA.” Copies of the promissory note and mortgage are attached hereto
and incorporated by reference herein.

11. The Conseco mortgage was never filed of record against the Property.

12, The debtor revoked the POA by a writing dated December 18, 2002, a
copy of which is attached hereto and incorporated by reference herein.

13.  The debtor also executed a letter dated June 3, 2003, stating that the
document revoking the POA was “drawn up in November of 2002,” however, the letter
also acknowledges that “I did not mail the form to her until the end of December or early
January.” A copy of this letter is also attached hereto and incorporated by reference
herein.

14.  The proposed Chapter 13 plan calls for payments of $100 per month for
36 months, for a total of $3,600. The plan funds, net of the Trustee’s fee (estimated at
10%), would be paid as follows: an estimated $2,089 to the IRS for its priority tax claim
(with the actual allowed priority claim to govern), and the balance of approximately
$1,184 to the debtor’s nonpriority unsecured creditors, whose claims total approximately
$73,174, a dividend of approximately 2%."

15.  The Trustee has the power under 11 U.S.C. § 544 to avoid the unrecorded
mortgage, and to preserve the avoided transfer for the benefit of the estate under 11
U.S.C. § 551.

1 By far the largest creditor listed in the class of unsecured creditors is Litton Loan Servicing, which is the
current holder of the Conseco note and mortgage, whose claim is estimated at $72,190 in the debtor’s
Schedule F and is listed as “disputed.”



16.  The Trustee objects to confirmation of the Plan on the grounds that it does
not meet the “best interests of creditors” test of 11 U.S.C. § 1325(a)(4), in that the value,
as of the effective date of the plan, of property to be distributed under the plan on account
of each allowed unsecured claim is less than the amount that would be paid on such claim
if the estate of the debtor was liquidated under Chapter 7 of Title 11 on such date. The
value of the nonexempt estate includes the value of voidable transfers, including the
avoidable unrecorded mortgage in favor of Conseco.

17.  The IRS has filed a proof of claim in which it asserts a priority claim
against the debtor in the amount of $7,445.52. The claim has neither been amended nor
objected to and therefore it is deemed allowed.

18.  The Trustee objects to confirmation of the Plan on the grounds that it does
not provide for full payment of all claims entitled to priority, as required by 11 U.S.C. §
1322(a)(2).

19.  Conversion of this case to a case under Chapter 7 of Title 11, United
States Code, is in the best interests of creditors under 11 U.S.C. § 1307, so that a Chapter
7 trustee can be appointed to prosecute the avoidance action concerning the Conseco
mortgage and preserve the avoided transfer for the benefit of the estate.

20. If necessary, the debtor, Linda K. Foster, and/or a representative of
Conseco may be called to testify as to the matters alleged in this motion.

WHEREFORE, the Trustee requests an order as follows:

1. Denying confirmation of the debtor’s Chapter 13 Plan dated
October 21, 2003.

2. Converting this case to a case under Chapter 7 of Title 11, United
States Code.
Jasmine Z. Keller, Chapter 13 Trustee

Dated: April 22, 2004 /e/ Thomas E. Johnson
Thomas E. Johnson, ID # 52000
Margaret H. Culp, ID # 180609
Counsel for Chapter 13 Trustee
310 Plymouth Building
12 South 6th Street
Minneapolis, MN 55402-1521
(612) 338-7591

VERIFICATION

I, Thomas E. Johnson, employed by Jasmine Z. Keller, Chapter 13 Trustee, the



movant named in the foregoing notice of hearing and motion, declare under penalty of
perjury that the foregoing is true and correct according to the best of my knowledge,
information and belief.

Executed: April 22, 2004 /el Thomas E. Johnson
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a0 - LIMITED POWER OF ATTORNEY

(With Durable Provision)

NOTICE: THIS IS AN IMPORTANT DOCUMENT. BEFORE SIGNING THIS DOCU-
MENT, YOU SHOULD KNOW THESE IMPORTANT FACTS. THE PURPOSE OF THIS
POWER OF ATTORNEY IS TO GIVE THE PERSON WHOM YOU DESIGNATE (YOUR
“AGENT”) BROAD POWERS TO HANDLE YOUR PROPERTY, WHICH MAY INCLUDE
POWERS TO PLEDGE, SELL OR OTHERWISE DISPOSE OF ANY REAL OR PERSON-
AL PROPERTY WITHOUT ADVANCE NOTICE TO YOU OR APPROVAL BY YOU. YOU
MAY SPECIFY THAT THESE POWERS WILL EXIST EVEN AFTER YOU BECOME
DISABLED, INCAPACITATED OR INCOMPETENT. THIS DOCUMENT DOES NOT
AUTHORIZE ANYONE TO MAKE MEDICAL OR OTHER HEALTH CARE DECISIONS

- FORYOU. IF THERE IS ANYTHING ABOUT THIS FORM THAT YOU DO NOT UNDER-

' STAND, YOU SHOULD ASK A LAWYER TO EXPLAIN IT TO YOU. YOU MAY REVOKE
THIS POWER OF ATTORNEY IF YOU LATER WISH TO DO SO.

TO ALL PERSONS, be it known, that I, becwyy Joe. Fostey  of
) g 43D u.vun-\' Ave., ¥, Broo h\v A 'P“v‘(]{m Grantar, do hereby make and grant a limit:ad and _
specific power of attomey to L\ n d g Kay Green Tones of 1997 Gold Tranl Eagcm, Mu

and appoint and constitute said individual as my attorney-in-fact.

My named attorney-in-fact shall have full pawer and authority to undertake, commit and perform only the following
acts on my behalf to the same extent as if | had done so personally: all with full power of substitution and revocation
in the presence: (Describe specific authority) Linda Kay Green-Jones is to act on my
behalf in handling all my business affairs, which means communica-
ting with Principal Residential Mortgage, all my medical doctors;
attorneys, Social Security Administration, Ford Motor Company,
utilities company, creditors, credit unions, banks, and Brooklyn
Park Police Department.

The authority granted shall include such incidental acts as are reasonably required or necessary to carry out and per-
form the specific authorities and duties stated or contemplated herein.

My attorney-in-fact agrees to accept this appointment subject to its terms, and agrees lo act and perform in said fidu-
ciary capacity consistent with my bestinterests as my attorney-in-fact deems advisable, and | thereupon ratify all acts
so carried out, :

I agree to reimburse my attomey-in-fact all reasonable costs and expenses incurred in the fulfillment of the duties and
responsibilities enumerated herein. '

Special durable provisions:

This power of attorney shall not be affected by subsequent incapacity of the Grantor. This power of altorney may be
revoked by the Grantor giving written notice of revocation to the attormey-in-fact, provided that any party relying in
good faith upon this power of attorney shall be protected unless and until said party has cither a) actual or construc-
tive notice of revocation, or b) upon recording of said revocation in the public records where the Grantor resides.



Other terms: Linda have the powers to pledge, sell, and dispose of any
real or personal property.without advance notice to me or approval
by me. These powers will exist even after I become disabled, inca-
pacitated, incompetent, and in the event of my death. This Power of
Attorney supersedes the previous Power of Attorney dated the year
2000, which authorized Ramona M. Olson to act as my attorney-in-fact.
To all persons, be it known, my biological family does not have the
right to revoke this Power of Attorney dated February 06, 200).

I?J)n.\r n L9 n9 an
aunuamennunnummnousnnwummJNa
059 W. MAPLE ROAD, SUITED
OMAHA, NEBRASKA 68164
© 1992-2000 E-Z | cgal Forms, Inc. Rev. 610
This product does nut constitte the rendering of logal advice or services. This product is intended for informationul usc only and i not & substitute for legal
advice. State luws vary, so consult an attomney on afl lcgal motiers, This preduct was not necessarily prepared hy a person licenscd 1o practice law in this siate,
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Signed under seal this C/ % day of F c A ‘/ﬂ {ygar). Z5"1’/

. Signed in the presence of:
Witness Grantor. f / = -
Dl B M Gt

Witness Mﬁey-in—Facl

Witness

Witness

State of M\hnc.fﬂ"l‘\ )

County of Raw\;gu(

On o~ b&-300] before me, '
appeared bavey 3. foste—

personally known to me (or proved to me on the basis of satisfactory evidence) to be the person(s) whose name(s)
is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon
behalf of which the person(s) acted, executed the instrument.

smeor Mioddofi e g

County of ﬂ aepin

On 2 'y;\zzi ' before me,
appeared Green —~Johea
personally known to me (or proved to me on the basis of satisfactory evidence) 1o be the persoi(s) whose nume(s)
is/are subscribed to the within instrument and acknowledged 0 ne that he/she/they executed the same in hisfhet/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon

beh: ich the person(s) acted, executed the instrument.
WITNESS my fficial SK—
Signature ' M‘l’ :
~ \L/ Affiant Known, Produced ID
Type of ID__MNJ (A
_ . C (Seal)
) a
TONY NGUYEN
§ NOTARY PUBLIC-MINNESOTA
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December 18, 2002

To whom it may concem.

I Larry J. Foster hereby on this date revoke any and all power or attomey
rights given to my wife Linda K. Foster, formerly known as Linda K. Green, Jones.

This revocation of rights of power of attorney includes all matters of business,
health, and real-estate transactions on my behalf.

o Qz/@;@a

A
Ca¥ My Cormm. Expires Jan. 31, 2605

3 \la,a-., @%
\2-\%-0a



JAN 30 2004 5:28PM HP LASERJET 3200

June _CJ5, 2003.

To whom-it may concern,

This letter is to verify that I Larry J. Foster, had the
document revoking my power of attorhey privileges to my wife
Linda K. Foster, drawn up in November of 2002. Because of hope
that we could work our maritial problems through,.and undesivese

ness in the matter, I did not mail the form to her until the

ehd of December:or early January.

. Sincerely,
«)MOTARY PUBLIG MINNESOTA s :
© 3/ ANOKA COUNTY %
éw My Comm, m Jan, 91, 2005 1 /a7
W Larry’a ter
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GT-15-24-011 (5/99) Application # 0205290913

Linda FDStEIAv (B, f;g.:e;a :‘:I.g::;astnan Company

2 . 1.} -
giggﬁ;‘ﬂoggrk.erﬁessus Suite 650 Loan Number ___ sej3010a7¢
Bloomington, Minnessts 55425 Date
t Maturity Date
Loan Amount $ ££.,200 .00
BORAROWER’S NAME AND ADDRESS LENDER'S NAME AND ADDRESS Renewal Of s
"I, "me” and "my* means each “You" and "your®" means the lender,

Ermwer above, together and separately. its successors and assigns.
| promise to pay you, at your address listed above, the PRINCIPAL sum of g4 xty Six Thovgand Twn Hundred and
No/i00 Dollars % __&g&. 200 .00 -
X Single Advance: | will raceive all of the loan amount on Tuns 19 2002 - There will be no additional advances

under this note.
¥ /AMultiple Advance: The loan amount shawn above is the maximum amount | can borrow under thiz note. On

I will receive & and future principal advances are permitted,
Conditlons: The conditions for future advances are

. Open End Credit: You and | agree that I may borrow up to the maximum amount more than one time. AN other
conditions of this note apply to this feature. This feature axpires on

- Closed End Credit: You and | agree that | may bommow up to the maximum only one time {and subject to all other
conditions).

INTEREST: | agree to pay interest on the outstanding principal balance from___ 3une 19 2an2

at the rate of
10 440
% per year until Jane 19, 2037
H/aVariable Rate: This rate may then change as stated below.
__ Index Aate: Tha furture rate will be the following index rate:

— No Index: The future rate will not be subject to any intarnal or external index. It will be antiraly in your control.

— Frequency and Timing: The rate on this note may change as often as
A change in the imerast rate will take effect ;

—. Limitations: During the term of this loan, the applicable annual interest rate will not be more than %
or less than %. The rate may not change mare than % each

Effect of Varlable Rate: A change in the interest rate will have the following effact on the payments:

- The amount of each scheduled payment will change, — The amount of the final payment will change.

ACCRUAL METHOD: You will calowlate interest on a 30/360 dmy basis.

POST MATURITY RATE: | agree to pay interest on the unpaid balance of this note owing after maturity, and until paid
in full, as stated below:

X_ on the same fixed or variable rate basis in effect before maturity {as indicated abova).
N/A at a rate equal to
X LATE CHARGE: If | make a payment mors than —10___ days after it is due, | agres to pay a late charge of

-Xx_NSF FEE: If any instrument which | submit to you is returned unpaid for any reason, | will pay you a fee of
83000

X ADDITIONAL CHARGES: In addition to interest, | agree to pay the following charges which X are ___ara not
included in the principal amount above: — See Addendpm A

X Authority; The interest rate and other charges for this loan are authorized by Sex Additional Terme Sacrion on_page &-

PAYMENTS: ) agres to pay this note as follows:
R/Almerest: | agree to pay acerued interest

s /aPrincipal: | agres 1o pay the principat

X Instaliments: | agree to pay this note in - 300 payments. The first payment will ba $ 622 21

and will be due July 12, 2002 - A payment of $_g22 21 . will be due
day of _each month thersafrer . The final payment of the entire
unpaid balance of principal and interest will be dus — June. 19, 2027
UNIVERSAL NOTE

© 1084, 1687 Bankary Fyatoma, tna., S, Choud, MN Form GTH-UNLAZMN B/24/a8 #111108 /, [F GT-16-24-011 (5/99) lpage 1 of 4
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Mortgage Deed dated June 14, 2002

X SECURITY: This note is separately secured by (describe separate documant by type and date):

r

{Thia saction s for your internal use, Failure to st o gaparate security doocumant does not tean tha agreament will not ascure this note.)

Raefinancs

PURPOSE: Tha purpose of this loan is

DEFINITIONS: As used on pages 1 and 2 " X * means the
terms that apply to this loan. “I,* “"me" or "my" means
each Borrower who signs this note and each other persan
or legal entity (including guarantors, endorsers, and
suretias) who agree to pay this note (together referred to
as "us"). "You" or "your* means the Lender and its
successors and assigns.

APPLICABLE LAW: The interest to be charged on this loan

is governed by the laws of the state of _Sea_Addiriomal.

—Termd Section on page 4
. All other terms of

this transaction are govermned by the laws of the state of
Minneanta f

If any provision of this agreement is unenforceable, the
rest of the agreement remains in force. | may not change
this agreement without your express written consent. Time
is of the essenca in this agreement. )

| agres to cooperate with you regarding any requests
after closing to correct emors made concerning this
comtract or the transaction and to provide any and all
additional documentation deemed necessary by you to
complete this transaction. | agree that you may enforce
this agreement by judicial process and are entided to
attornay’s fees, costs and disbursements incident to such

ant.

PAYMENTS: You will apply each payment | make on this
note first to any amount | owe you for charges which are
neither interest nor principal. You will apply the rest of
each payment to any unpaid interest, and then to the
unpaid principal. f you and | agree to a different
application of payments, we will describe our agreement
on this note.
PREPAYMENT: | may prepay this loan in whole
or jn part at any time. | will not pay a penaklty
upon prepayment unless otherwise stated in the
next sentence. i 1 prepay In full within
months of the date of this note, | will pay you a

penalty of N/A

Partial payments will not excuse or reduce any
fater scheduled payment until this note is paid in
full.

INTEREST: Interest accrues on the principal remaining
unpaid from time to time, until pald in full. If this is a
Multiple Advance Loan, interest will accrue: N/A

The interest rate in effect on this note at any time will
apply to all the money you advance at that time.
Regardless of anything in this document that might imply
otherwise, | will not pay and you will not charge a rate of
interest that is higher than the maximum rate of interest
you could charge under applicable law for the credit you
give me (bafore or after maturity).

If you send any erroneous notice of interest, we
mutually agree to correct it. If you collect more interest

®1084, 1991 Bonkare Sy, fnc., St G, MN Form GTH-UNLAZ-MN Eizama

LKE

than the law and this
refund it to me.

INDEX RATE: The index will serve only as a device far
setting the rate on this note. You do not guarantee hy
gelecting this index, or the margin, that the rate on this
note will be the same rate you charge on any other loans
or class of loans 10 me or other borrowers,

ACCRUAL METHOD: You will calculate the amount of
interest | will pay on this loan using the interest rate and
accrual method on page 1 of this note. When calculating
interest, you will use the accrual method to determine the
number of days in a "year.” If you do not state an accrual
methad, you may use any reasonable accrual method to
calculate interest.

POST MATURITY RATE: In deciding when the “Post
Maturity Rate* {on page 1) applies, "maturity” means: 1.).
The date of the last scheduled payment indicated on page
1 of this note, or; 2.} The data you accolerate payment on
the note, whichever is earlier.

SINGLE ADVANCE LOANS: If this iz a single advance loan,
you and | expect that you will make only one advance of
principal. However, you may add other amounts 10 the
principal f you make any payments described in the
"PAYMENTS BY LENDER" paragraph below,

MULTIPLE ADVANCE LOANS: If this is a multiple advance
loan, you and | expect that you will make more than one
advanca of principal. If this is closed-end credit, | am not
entitled to additional credit if | repay a part of the principal,
PAYMENTS BY LENDER: If you are authorized to pay, on
my behalf, charges | am obligated to pay {such as property
insurance premiums), then you may treat those payments
made by you as advances and add them to the unpaid
principal under this note. Or, you may demand immediate
payment of the chargas,

SET-OFF: You may set off any amount due and payable
under this note against any right 1 have to receiva money
from you.

"Right to receive money from you" means:

(1} any deposit account balance | have with you;

(2) any monaey owed 1o me on an item presented to you

or in your possession for collection or axchange; and

{3)any repurchase agreement or other nondeposit

obligation.

"Any amount due and payable under this note” means
the total amount of which you are entitled to demand
payment under the terms of this note at the time you set
off. This total includes any balance the due date for which
you properly accelerate under this nots.

if someone who has not agreed to pay this note also
owns my right to receive monay from you, your set-off
right will apply to my interest in the obligation, and to any
other amounts | could withdraw on my sole request or
endorsement.

Your set-off right does not apply to an account or othar
obligation where my rights are oniy as a representative,
also does not apply to any Individual Retirement Account
or other tax-deferred retirement account.

You will not be liable for the dishonor of any check
when the dishonor accurs because you set off this debt
against one of my accounts. | will assume the liability and

agreement allow, you agree to

GT-15-24-011 (5/99) (page 2 of &
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relieve you of all responsibility for any such claim that
occurs iV you set off this debt against one of my accounts.
REAL ESTATE OR RESIDENCE SECURITY: If | am giving
you any re;‘lf estate or a residence that is personal property
as security for this note, | have signed a separate security
agresment. Default and your remedies for defauk are
determined by applicable law and by the security
agreement. Default and your remediss may also be
determined by the "Default® and ~“Remedies" paragraphs
below, to the extent they are not prohibited by law or
contrary to the security agreement.

DEFAULT: | will be in default if any of the following
happen:

(1)1 fail to make a payment on time or in the amount
due;

{2) | Tail to keep the property insured, if required:

{3) 1 fail to pay, or keep any promise, on any debt or
agreemant | have with you;

{(4) Any other creditors of mine try 1o collect any debt |
owe thern through court proceedings;

{5) | die, am declared incompetent, make an assignment
for the benefit of creditors, or become insolvent
{either because my liabilitles exceed my assets or |
am unable to pay my debts as they become
dus);

(6) | make any written statement or provide any financial

information that is untrue or inaccurate when it was
rovidad;

do or fail to do something which causes you to

believe that you will have difficulty collecting the
amount | owe you;

{8) any collateral secwring this note is used in a manner
or for a purposa which threatens confiscation by a
lagal authority;

(911 change my name or assume an additional name
without first notifying you;

{10)1 fail to plant, cultivate and harvest crops in due
s8ason;

(11) Any loan proceeds are used for a purpose that will
contribute to excessive erosion of highly srodible
land, or to the conversion of wetlands to produce an
agricuhtural commodity, as explined in 7
C.F.R. Part 1940, Subpart G, Exhibit M.

REMEDIES: If | am in default on this note, you have, but
are not limited to, the following ramedias:

(1) You may demand immediate payment of everything |
owe under this note;

(2) You may set off this debt against any right I have to
the payment of money from you, subject to the
terms of the “SET-OFF™ paragraph;

(3)You may demand security, additional security, or
additional parties to be ohligated to pay this note as
a condition for not using any other remedy;

{4) You may refuse to make advances to me or allow me
to make credit purchases;

{5} You may use any remedy you have under state or
faderal law,

If you choose one of these remediss, you do not give up

your right to use any ather remedy later, By waiving your
right to declare an evant to be a default, you do not waive
your right to later consider the event as a default if it
continues or happens again.
COLLECTION COSTS AND ATTORNEY'S FEES: | will pay
all costs of collection, replevin (an action for the racovery
of property wrongfully taken or detained), or any other or
similar type of cost if | am in default.

In addition, if you hire an attorney to cellect this note, |
will pay attomey’s fees plus court costs {except where
prohibited by law). To the extent permitted by the United

7
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States Bankruptcy Code, 1 will also pay the reasonabla
attornay’s fees and costs you are charged to collect this
debt as awarded by any court under the Bankruptcy
Code’s jurisdiction,
WAIVER: | give up my rights to require you to:

{1) demand payment of amounts due (presentmant]:

{2) obtain official certification of nonpayment {protest):

(3) give notice that amounts due have not been paid

(notice of dishonor}.

{ waive any defenses | have based on suretyship or
impairment of collateral,
ARBITRATION: ANl disputes, claims, or controversigs
arising from or relating to this note or the relationships
which result from this note, or the validity of this
arbitration clause or the entire note, shall be resolved by
binding arbitration by one arbitrator selected by you with
my consent. This arbitration agreement is made pursuant
to a transaction involving interstate commerce, and shall
be governed by the Federal Arbiration Act, Title 9 of the
United State Code. Judgment upon the award rendered
may be entered in any court having jurisdiction. The
parties agree and understand that they choose arbitration
ingtead of litigation to resolve disputes. The parties
undarstand that they hava a right or opportunity to litigate
disputes in court, but that they prefer to resolve their
disputaz through arbitration, except as provided herein.
THE PARTIES VOLUNTARILY AND KNOWINGLY WAIVE
ANY RIGHT THEY HAVE TO A .JURY TRIAL, EITHER
PURSUANT TO ARBITRATION UNDER THIS CLAUSE OR
PURSUANT TO A COURT ACTION BY YOU (AS
PROVIDED HEREIN). The parties agree and understand
that all disputes arising under case law, statutory law, and
all other laws including, but not limited to, all contract,
tort, and property disputes, will be subject to binding
arbitration in accord with this agreement. | agree that |
shall not hava the right to participate as a representative or
a member of any class of claimants pertaining to any claim
arising from or relating to this note. The parties agres and
understand that the arbitrator shall have all powers
provided by law and the note. These powers shall includs
all legal and equitable remedies, including, but not limitad
to, money damages, declaratory ralief, and injunctive relief.
Notwithstanding anything hereunto tha contrary, you
retain an option to use judicial or non4udicial relief to
enforce a security agreement relating to the collateral
secwed in a transaction underying this arbitration
agreement, to enforce the monetary obligation or to
foreclose on the collateral, Such judicial relief would take
the form of a lawsuit. The institution and maintenance of
an action for judicial relief in a-court to foreclose upon any
collateral, to obtain a monetary judgment or to enforce the
security agreement, shall not constitute a waiver of the
right of any party to compel arbitration in this note,
including the filing of a counterclaim in a sult brought by
you pursuant to this provision.
OBLIGATIONS INDEPENDENT: | must pay this note even if
someune else has also agreed to pay it (for example,
signing this form or a separate guaranty or endorsement).

You may sue me alone, anyone else obligated on this
note, or any number of us together, to collect this note.
You may do so without any notice that it has not been
paid {notice of dishonor).

You may, without notice, release any party to the
agreement without releasing any other party.

If you give up any of your rights, with or without notico,
it will not affect my duty to pay this note.

Any extension of new credit to any of us, or renewal of
this nate by all or less than all of us, will not release ma

{mm my duty to pay it. (Of course, you are entitled to only
— GT-15-24-011 (5/99) (pags 7 of %)
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one payment in full.} You may extend thig note or the debt
represented by this note, or any portion of the note or F
dabt, from tima to time without limit or notice. You may
do this without affecting my liability for payment of the
Mtel

| will not assign my obligation under this agreement
without your prior writtan approval.
CREDIT INFORMATION: | authorize you to obtain credit
information about me from time to time {(for example, by
requesting a credit report) and to report to others your
credit experience with me (such as a credit reporting
agency). | will provide you, at your request, accurate,
correct and complete financial statements or information
you need.
NOTICE: Unlass otherwise required by law, you will give
any notice to me by delivering it or mailing it by first class
mall to my last known address. My current address is on
page 1. | will inform you in writing of any change in my
ad - | will give any notice to you by malling it first
class to your address stated on page 1 of this agreement,
or to any other addrass you give me.

PURPOSE: The purpose of this loan is Rafinancs 3
ADDITIONAL T IWS:: :

Upon prepayment, any finance charges, ae defined under state law, received will be refunded
to the extent that the apnual yield for the loan exceeds 21.75% AR,

This extenaion of credit is made uynder the authoricvy of Minn. Stat. Sec. 53.04 and 47_59.

Upon payment in full of this loan, the lender may charge the actual costs the lender incurs
or may incur for recording the release of the mortgage, deed of trust, or other gecurity
instrument securing this contract.

SIGNATURES: | AGREE TO THE TERMS OF THIS NOTE (INCLUDING THOSE ON PAGES 1, 2, 3, AND 4). | have

received a copy on today's date.

2
Signiature Data
Slgnvture Date ﬁg_na_ﬂ:uru Data
Signature for Lender
By: n Its:
Slpnature Date

€ 1804, 1897 Barkors Sysiwi, Inc., St. Claud, MN Fem GTH-UMLAZ-MM 5/24/00 GT-15-24-011 (5/99) (page 4 of 4/
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I HEREBY fdriey THAT I8 1B A ¥
CORREGT COPY 08 ™E ||||"m'_ii ’ﬁrﬂmq_
ov_ £, o
Gkﬁ%gi%ﬂ!m, MORTG AGE Application # 0205250913
%’é‘;::umtfig‘ w’:‘ _— (With B Advance Clanse) Loan # 6912912876
Tempa.-q:z B%.m, . . . June 14, 2002
1. DATE AND FARTIES. The date of this Mortgage (Security Insoument) is ..........0.00 000 b R e and the

parties, their addresses and tax identification mombeys, if reqprired, are as follows:

MORTGAGOR: 1 inda Foster, Larry J Foster

a married couple

I:Ilfp.lmcknd,mfummeamnhﬁdAddendmnimormmdhemimMadﬁﬁumanﬂgagm,meﬁﬁgnmm
acknowledgments,

Conseco Finance Loan Company
1550 East 79th S5t.

Suite 650

Bloomington, Minnesota §5425

LENDEER:

2. CONVEYANCE. For good and valnable consideration, the receipt awd safficiency of which is acknowledged, and to
secure the Secured Debt (defined below) and Mortgagor'’s performance vnder this Security Instrioment, Mortgagor grauis,
bargains, sells, conveys and mortgages to Lender, with the power of sale, the following described property:

Parcel ID: 24-119-21-21-0058
See Exhibit A for full Legal Description.

'Ihepmpﬂrtyls]locamdeennEPln ........................ WROVRNNS .| Y ————— BN

(County)
....... 8432 Dupont Avenue North = Brooklyn Park =~ oo . . 5544% %7

== | “ EXHBIT. S S

MINNESOTA - MORTGAGE [NQT FOR FNMA, FHLMC, FHA OR VA, USE) H P L- ..' ?1-15-24-090 (8/00) (paga T of B}
Exferis, ©1994 Bankarm Symiama, Inc., St. Cloud, MN Farm GTH-MTELAZAN 8/27/2000 IL’ ! .
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Together with all rights, easements, appurtenances, royalties, mineral rights, oil and gas rights, all water and riparian
rights, ditches, and water stock and all existing and furure improvements, stnictures, fixtures, and replacements that may
DOW, or at any time in the futore, be part of the real estate described above (all referred to as "Property”), ¢

3. MAXIMUM OBLIGATION LIMIT. Bl Notwithstanding anytsing 0 the contrary heren, enforcement of this Secarcy
Instrument is limited 1o a predetermined debt amount of § ......° €,200.00 . under chapter 287 of
Minnesota Statutes. [] This Security Instrutent secures an indeterminate amonnt and the mortgage registration tax will be
paid according ¢o chapter 287 of Minnesota Statutes,” Additional amounts secured by this Security Instrument include
interest and any other amount advanced by Lender in protection of the Property or this Security Instrnment including but
not limited to taxes, assessments, charges, claims, fines, impositions, insurance premiums, amounts due ynder priar or
supesior mortgages and other prior or superior liens, encumbrances and interests, legal expenses and attomneys® fees,

4, SECURED DEBT AND FUTURE ADVANCES. The term "Secured Debt” is defined as follows:

A. Debe incurred under the terms of all promissory note(s), contract(s), guaranty(ies) or other evidence of debt
described below and all their extensions, renewals, modifications or substitutions. (You must specifically identify the
debr(s) secured and you should include the final maturity dote of such debt(s).)

Note dated June 14, 2002, between Conseco Finance Loan Company and
Linda Foster, for %$66,200.00, maturing June 19, 2027.

H,Allfuum:advamwﬁ‘umundermMortgagorexﬂcuwdaﬂerﬂﬁsSecuritylnslmmgntwhﬂhm‘ormtﬂlis.?-mrity
Instmmen:tisspauiﬁcaﬂymfmmd.Hmmmanmamﬁgmmishuﬂryhmm.ﬂnhMmgagmagrm
that this Secimity Instument will secure all fomre that are given to or incinred by any ome or more
Marlgagor,ormyommmmMoﬂgngmandu&m.AﬂﬂMmmmmbymixSmﬁtym
even though all or part may not yet be advanced. Nothing in this Secority Instrument shall constitte a commitment
tnpmlma::ldiﬁunal_f_umreaﬂvaucmorﬁlmmluansoradvaminanyamuunt.Anysuchcommiunentmustbeagrmd
C. A Sl s Apvinced, sod incred by Lender for insuring, preserving or otherwiss ing the
i ) sums EXpensey g, or Tolecting
Pmpertysmditsva]ueandmyuthﬂrsumsadvanmdandcxpemesimunadbyLmderundﬁthetemsogmisSmuﬁw
Instrmént,

ThisSmuritylnsmnnentwi]lmtsecureanyntherdehtifLenderfailsmgivemyrequimdmﬁccufﬂmﬁghmfmm

5. PAYMENTS.Mortgagmagreesthataﬂpaymnn!sundﬁrﬂmSmadDebtw&ﬂbepaidwhﬁnducmiinmmrdmewidl
the terms of the Secured Debt and this Security Instrument

6. WARRAI‘JInstmmﬁmt'I'YI)F'ITI‘LEha;s];Jhﬁﬂrtgagorrllgh warrants m:;rggagor is sacl:lr ;it.li.lbelawfu]]y mzedth of the estate conveyed by this
Security and ight o grant, in, comvey, morzage, with the of sale, the Propenty.
Mmgagordmmmmmatmmisummbmad,emeptfmmmofmn{ow

7. PRIOR SECURITY INTERESTS. With regard to any other mortgage, deed of trust, seurity apreement or other lien
docutnent that created a prior security interest or encumbrance on the Propexty, Mortgagor agrees:

A. To make all payments when due and to perform or comply with all covenants.

B, To promptly daliver to Lender any notices that Mortgagor receives from the holder.

C,Nuttoalluwanymudiﬁmﬁmmexmnsiunof,mrmmqmanjrfummammmdﬁ,anymteotagreamnt
secured by the lien document without Lender’s prior written consent.

8. CLAIMSAGAII\ISTTI’I‘LE.Muﬂgagorwiﬂpayaﬂm,m,ﬁem,emhm,lmmmmm,ground
ta-nts,uﬂm,ammmmﬁmmmmmmmmm&MWMMmm
copimofnllmﬁmsMmmhmmdneandﬂmmeﬁdmthomm’smm.Mmgmwmdefmd
ﬁﬂemlherp::tyagahstanydaimsmMWMdimmirﬂmﬁﬂnuﬂhisSmﬂwhsmmMortgaguragreestommign
m[:ndﬂr,asmluemdbylﬁnder,auyrighm,claimsordefmmMurtgagmmayhaveagainstparﬁ&swhumpplylaburor
aterials to maintain ox Improve the Property.

9. DUEONSAIEORENCJEMRANCE.[MHMLnti_tsupﬁun,dcclamﬂmmﬁmbalamcofﬂm&mmdDebtmbe
immediately due and payable wpon the creation of, or contract for the creation of, any lien, etcumbrance, fransfer or sale
ofﬂlerpeny.]hisnghtlssuhjcctmtheresuicﬁonsimpumdhyfedemllaw(zc.F.R.591),asappljmble.'l'his
covenant shafl roa with the Property and shall remain in effect wnfil the Secured Debt is paid in fll and this Security
Instromnend is released. ;

10. PROPERTY CONDITION, ALTERATIONS AND INSPECTION. Mortgagor will the Property in good condition
and make all repairs that are reasonably necessary, Morntgagor shall not commit or allow any waste, impairment, or
deteﬂoraxionofmerperty.MmtgagmwiﬂkeepmehoparqﬁeeufmﬂousweadsmdgrmMMgngmagrmﬂmt
the nature of the occupancy and use will not substantially change without Lender’s prior written consent. Mortgagor will
not permit any change in any license, restrictive covenant or easement without Lzmg’s prior written consent, Mortgagor
will notify Lender of all demands, proceedings, claims and actions against Mortgagor, and of any loss or damage to the

Property.

Lender or Lender’s agents may, at Lender’s option, enter the at any reasomable time for the purpose of inspecting
the Property. Lender shall give Mortgagor notice at the time of ot an inspection a reasonable purpose for
the inspection. Any inspection, of the Property shall be entirely for Lender’s bexefit and Morigagor will in no way rely on
Lender's inspection.

F@T-15—24—090 B/Q0) fpaga 2 of 5}
ExfaEfts; © 1994 Bamken Symtemn, Ins,, 5L Chant, MN_ Farm GTH-MTGLAZMN 8/27/2000 J.,_..H.E LJ
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AUTHORITY TO PERFORM. If Mortgagor fails to perform any duty or any of the covenants contained in thie Security

Instrument, Lender may, without notice, perform or cause them to be performed. Mortgagor appoints Lender ag attomney-

in:fact to sign Mortpagor’s name or pay any amount necessary for performance. Lender’s right to perform for Mortgagor

shAl pot create an obligation to perform, and Lendst's failure to perform will not preclude Lender from exercising any of

Lender's other rights under the law or this Security nsmument. If any construction on the Property i5 discontinued or not

caried on in a reasonable mapner, Lender may take all steps necessary to protect Lender's security interest in the
, including completion of the constmction.

- LEASEHOLDS; CONDOMINIUMS; PLANNED UNIT DEVELOPMENTS. Mortgagor agrees to comply with the

provisions of any lease if this Security Instrument is on a leasehold. If the Property inchudes 2 unit in a condominiom or 1
planned wait development, Mortgagor will perform al! of Mortgagor's dnties under the covenanls, by-laws, or regulations
of the condominium or planned unit devel .

DEFAULT. Mortgagor will be in default if any of the following occur:

A. Any patty obligated on the Secured Debt Fajls to make payment when due.

B. A breach occurs under the texms of this Smﬁtylnstmm:mnranyutherdocumentexccutedforthepurposeof
creating, securing or guarantesing the Secured Debt.

C. Any statemene, representation or warranty wade by Mortgagor or any co-maker, endorser, Fuarantor of surety to
lﬂnderatanyﬁmcshaﬂpmvemhavebeaninmmormisleadinginanymnmﬂalmSpectwhenmadﬁ.

D. Mortgagor or any such co-maker, endorser, guarantor or surety shall die, liquidate, mge? consolidate, transfer a
substantial part of iis » or if a partmexship, limited liability partnership, or limi Liability company, suffer
the death, ssoluﬁungmﬁmofmyparmermher.

E.Agmdfaﬁthbeliefhylcuderﬂmtlmdcratanytim:isinmumwithmpecttoanypexsonormﬁtyobﬁgmdon
thf:SEcumdDﬁhtmﬂmtﬂmpmspectufanypaymmormevﬂucofﬂlehnpmyishnpajmd.

REMEDIES ON DEFAULT. if thiis is a conventional loan under Mim. Stat. § 47.20, or as required voder Minn Star.
Chapter53,Lmderwillgivebmrowerwrittmmﬁceofdefaultpﬂortuﬁuraclnsare, *by certified mail ar the address of
the ]isltedinmissmqhmwmtormhnmeraddrmbomwmathcd&ﬁgmmdmlmmwﬁﬁng,'
unless dﬂfmmtcumimnfﬂmmlenfthchopmyvmhomlmﬂﬂ'smmem-Thennticewi]lspecify:(a):hgmmmof
ﬂmdnﬁmlt;(b)ﬂmacﬁunmqnimdtummﬂmdefmlt;(c)adate,mtlmaﬂmnSOdaysfmmthcdatememﬁceismaﬂm
hywhichﬂmdefanltmusthecured;(d)lhatfnﬂuremm:thndcfmﬂtonurbefurethedmwﬁﬂdinﬂmmﬁcemay
mnltinmlmtiunofﬂmsmnsmredbyﬂlemmtgageandsaleofth:mortgagedpmmim;(e)_ﬁmtﬂmbm:mwcrhas
the right to reinstate the mortgage afier acceleration; and (f) that the borrower has the tmmammmm
the ponexistence of a defmlt or any other defense of the borrower to acceleration and sale. tionally, in some other
instancw,fedemlandstatelawwﬂlrequimLﬂmkrtopmvidsMortgﬂgorwiﬂlmﬁccnfﬂwﬁghItucmuroﬂmrmﬁcm
and may establish dme schedules for foreclosars actions. Subject to these limitations, if any, Lender may accelerate the
Dd)tandforednmthisSnmﬂtyInstumemmamamrpmﬁdadbthifMongagorisindeﬁlﬂLU defanle,
Iandarﬂmﬂhwetheﬁghgwimmdedaﬁngmeﬂdm]eindehwdnmdmmdpaﬁhh,mfnrmluseagainstallpg:lmypar:
ofﬂleProperty.Thislif:nsha]lmnﬁmeasalicnunanypartufﬂ::ﬁopeﬂynutsoldonfumclmum.
{\ttheopﬁunofl.cndm,aﬂurany[ﬂrtﬂfﬂlr;agrmdfeesandchﬂgcs,amuedhlterestand'ﬁn:ipalshallbecume
mﬂm%ﬂmdpaynﬂe,aﬁergivhgmﬂmifmqu&nﬂbth,upmmemmmo A defalt or anytime
thereafier, addiﬁon,Lmﬂcrshn]lhtenuﬂedtoa]lﬂmrnnediespmvidedbylaw,thttmnsufﬂleSmnadbebt,this
Samritylnsuunemandanyrelateddmmts,imlndingwiﬂmutlimitaﬁon,ﬂmpowurms:ﬂfhepmpmy,
!fmmuisndefault,Lend;rmay,innddiﬁnnmauyoﬂ:ﬂp:mﬁuedmedy,advuﬁscmiscuth:pmpmyasawholem
In separaie parcels at public auction to the highest biddex for cash and convey absolute title fres and clear of all & title
andmmmnfhiungaguratmchmmm:slmdardﬂgnam.Ichnd:rinvuk:sﬂmmwvernfsale,lgﬂ’shﬂ]
givemﬁce_nfthasﬂeimhmingthethnn,mnnsandphccnfsahmdademﬁpﬁmofmepmpmymbemmgsmquﬁud
;yimlheapphcahlttlawineﬁwtatth:ﬁmeofﬂmpmpmdsak.Icndcroriisdesigmcmaypurchm:me&opatyatany

Upunﬂmsal:ufthe;wqgndmﬂmuﬂ:tmtpmlﬂbimdbth,Lmdershallmakaanddeliveradwdtoth:

sold which conveys +m¢uﬂcmﬂ:epumhm.lﬁndetshaﬂapplyﬂmemcmdsnfﬂnsaleiuﬂmfuﬂ order: (a)
:(al%cxpemmufﬂm[h?le.lmmdingbmnﬁmiwdmdmsmabﬁgumys fecs; (b) w all sums secoved by this Mortgage:
C) any &xcess o [erson aF legally emtitled o it. recitals in any deed of shall be prima faci
v;-,n.riuit:m:xf:r.bftlu‘:ﬁn:ts.'l.af:tft‘lrl:llﬂllaﬂ:lJl.lmiscmS ey e
Iftherpmyissuldpummtmﬂ:issecﬁon,Mongagur, uranypmonholdingpomsionofmehuperqth:mgh

Mortgagar, shall immediately snerender possession of .the P to the purchaser at the sale, If possession is mot
%MD@MWMWMMHNMM' over and may be dispossessed in accordance with
DD e law.

Aﬂ_temediumdisdn:t,mm]aﬁveandmtexc.hmive,andthﬂlmdcrisenﬁtledtoaﬂmmadiespmvidedatlawm
eqmty,wheﬁaorﬂmmlymmmmpmbylmdmoﬁnysumin ayment or partial payment on the
SequmdDehtaﬂertpﬂbﬂameisduemismﬂmmdmaﬂermrmlnmreprmdiggsmElﬁdshallggtmnsﬁ(::ﬁtea
waitver of Lender’s right to require complete cure of any existing default. By not exercising any remedy on Mortpagor's
default, Lender does not waive Lender’s right to Jater consider the event a defanlt if it continges or again.
Eﬁ%ﬁ I:JDVANCES ON COVENANTS; ATTORNEYS’ FII&ES; COLLECTION C . Except when
PIO y law, Mortgagor agiees to pay all of Lender’s if or breaches any covenant in this Securi
hmm.MongagmMHMpaymdmaMmy_mmwmfo;mg,hspmﬁng, i g
oﬂmrvnsep{otact'lngth:PmpertyandLmdcr'ssecun_tymreresLThmmmensnswﬂlhcarinmmﬁmnmcdamo the
%aebymemmunulpmdmﬂﬂ]atmcﬂmnuactminmmmcmeﬁcﬂﬁomdm:mﬁm]iaspmvidﬁdinﬂletﬁmsoftthmmd
Jebt. Mortgagor agrees to pay all costs expenses incurred by Lender in collecting, enforcing ar protecting Lender's
nghtsandmnedlesundertﬁiSecuﬁtylnstmmenLThismnuuMmayiqude.butisnmﬁmitedm.atturmys’ , Gourt
costs, and other legal expenses, This Security Instroment shall remain in effect nnfil released. Mortgagor agress to pay for
any recordation costs of such release,

/- J{ F: A .J‘ ﬁﬂE-Zd—OBD (6/00) fpaga 3 of B}
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16.

17.

18.

21.

ENVIRONMENTAL LAWS AND HAZARDOUS SUBSTANCES. As vsed in this section, (1) Environmental Law
means, without limitation, the Comprehensive Environments] Response, Compensation and Liability Act (CERCLA, 42
U.S.C. 9601 et seq.), and all other federal, state and local laws, regulations, ordinances, court orders, attorney general
opinions or interpretive Jetters concerning the public health, safety, welfare, environment or a hazardous substance: and (2)
Substance means any toxic, radioactive or hazardovs material, waste, pollutant or contaminant which has
charactenistics which render the substance dangerous or potentially dangerous to the public health, safery, welfare or
envirorment. The term includes, without limitation, any subgtances defined as “hazardons material,” "toxic substances,”
"hazardous waste” or “hazardous substance” under any Environmental Lavw,
Mortgagor represents, warrants and agrees that: _

A. Except as previously disclosed and ackmowledged in writing to Lender, no Hazardous Substance is or will be [ocated,
stored or released on or in the Property, This restriction does not apply to small quantities of Hazardous Substances
that are generally recudglrslduad to be appropriate for the normal use and maintenance of the Property.

B. Except as previously disclosed and aclknowledged in wiiting to Lender, Morigagor and every tenant have been, are,
and | rexmain in full compliance with any applicable Buvironmental Law.

C. Mortgagor shall immediately notify Lender if a release or threatened release of 2 Hazardous Substance occurs on,
under or about the Property or there is a violation of any Envirommental Law concerning the Property. In such an
¢vent, Mortgagor shall take all necessary remedial action in accordance with any Environmental Law.

D. Mortgagor shall immediately notify Lender in writing as soon as Morxtgagor has reason to believe there is any
mrj:lgorthmtcmdmvmgauou, claim, or proceeding relating o the release or threatened release of any

ons Substance or the violation of any Enviroumental Law.

CONDEMNATION. Mortgagor will give Lender prompt notice of any pending or threatened action, by private or public
cnﬁﬁesmpurchmeortaknnnyor uftherpertythmughcmulemnaﬁon,miu:ntdomain,oranyothermeans_
Mortgagor authorizes Lender fo intervene in Mortgagor’s name in any of the above described actions or claims. Mortgagor
amignsml.mderthcpmueedsofnnyawardordaimfo;damagucomctadwiﬂumnd:mmﬁonmmhcrmkingufﬂm
any part of the Property. Such proceeds shall be considered payments and will be applied as provided in this Security
%ﬁwOfpmismhjmtmmEmofmpﬂmmw, deed of trust, security agreement or
other i ment.
INSTTRANCE. Morigagor shall keepr Property insored against loss by fire, flood, hurricane, earthquake, tormado, theft
and other hazards and risks reasonably associated with the Property duoe to its type and location. This insutance shall be
maintained in the amounts and for the patiods that Lender requires. The insurance camier providing the insurance shall be
chosen by Mortgagor subject to 's approval, which shall not be unreasonably withheld. If Morigagor fails to
maintain the coverage described abugve, Lender may, at Lender’s option, obtain coverage to protect Lender’s rights in the
Property according (o the temms of this Security Instrument.
All insurance policies and renewals shall be acceptable to Lender and shall include 2 standard *mortgage clause” and,
wheme applicable, “loss gyee clause.” Mortgagor shall immediately potify Lender of cancellation or temmination of the
inmurance. Lender shall have the right to hold the policies and renewals. If Lender requires, Mortgagor shall immediately
give o Lender all mmmofmmimsandmewnlmﬁm Upan loss, Mortgagor shall give jmmediate notice to the
insurance earrier and Lender. may tnake proof of loss if not made immediately by Mortgagor.
Unless otherwise agreed in writing, all insurance proceeds shall be applied to the restoration or repair of the Property or o
the Secured Debt, whether or not then dwe, at Lendex's option. Any application of proceeds to principal shall not extend or
ﬁsq)umﬂleduedate of the scheduled payment nor change the amount of any payment. Any excess will be paid to the

artgagor, If the Property is acquired by Lender, Mottgagor's right to any insurance policies and proceeds resulting from
damage to the Property before the acquisition shall pass @ Lendex to the extent of the Secured Debt inmediately befors the

LIOn.
L E-EEDW FOR TAXES AND INSURANCE, Unless otherwise provided in a separate agreement, Mortgagor will not be

tequiredmymLmdnrfmﬂsformmminmow. :

FINANC REPORTS AND ADDITIONAL DOCUMENTS. Mostgagor will provide to Lender upon any
financial statement or information Lender may deem reasonably necsssary. Mortgagor agrees to sign, deliver, file any
additiopal documenis or certifications that Lender may consider necessary to perfect, continee, and preserve Mortgagor's
obligations under this Seenrity Instroment and Lendet’s lien statos on the Property.,

JOINT AND INDIVIDUAL LIARILITY; CO-SIGNERS; SUCCESSORS AND ASSIGNS BOUND. All duties uader
this Secority Instrument are joint and individual. If M or signs this Security Instrament but does it sign an evidence
of debt, Mortgagor does 50 only to mortgage Mortgagor’s interest in ¢he Property to secure payment of the Secured Debt,
and Mortgagor does not agree to be personally liable on the Secared Debt. If this Security Instroment secures a piamnty
betweenl.:nderandMomgagur,Moﬂgagmwmmngmsﬂmtmypmem[mdu&mbnngingmmﬁm
or claim against Mortgagor or any party wikler the obligntion. These rphts may inclade, buat are not fimited to,
any anti-deficiency or ome-action laws. Morigagor agrees that Lender and sny party to this Security Tostroment may
extend, modify or make any change in the temms of tus Security Instrmment or any evidence of debt withont Mortgagor’s
consent., Such a change will ot release Moitgagor from the tenms of this Secarity Instrument. The duties and begefits of
ﬂ]isSecw'iryInsmmmahaﬂbhdmﬂbeneﬁtﬁsmcemxnda%ofMangagmmﬂlmd&t

AFYFLICABLE LAW; SEVERABILITY; INTERPRETATION, This Secinity Instrament is governed by the laws of the
Jurisdiction in which Lender is located, except to the extent otherwise required by the laws of the jurisdiction where the
Property is located. This Security Instrument is complete and folly integrated. This Security Instroment may not be
amended or modified by oral agreement. Any section in this Secority Instrament, atschments, or any agreement related to
the Secured Debt that conflicts with applicable law will not be effective, unless that law expressly or impliedly permits the
variations by written agreement. If an smﬁuuufthisSmuﬂ?[nsmmmcanmtbeenfomdmrdingwitsmms, that
section will be severed and will not the enforceability of the remainder of this Security Instroment. Whenever used,
the singular shall include the plural and the plural the singular. The captions and headings of the sections of this Security
Instrument are for convenience only and are not to be nsed to interpret or define the terms of this Security Instrument.
Time is of the essence in this Seeurity Instrument.

F J §-24-030 (6/00) fpagae & of 5}
Exfienes, 01998 Boker Symtema, Inc., St Cloud, MM Ferm GTHMTGLAZMN 8/27/2000 ally- L gt 4




O1/08/2004 0817 IFAY lwilford@wilfordgeske. com + Oiana Waletzko Boosso10

L] *

23, NOTICE. Unless otherwise required by law, any notice shall be given by delivering it or by mailing it by first class mail
“to the appropriate party’s address on page I of this Security Instrument, or to any other address designated in writing.
Notice to one mortgagor will be deemed to be notice to all mortgagors.
24. WAIVERS. Except to the extent prohibited by law, Mortgagor waives all appraisement, dower and homestead exempiton
rights relating to the Property.
25. 0 R TERMS. If checked, the following are applicable to this Security Instrument:

O Construction Loan. This Security Instrument secures an obligation incurred for the construction of an improvement
on the Property.

O3 Fixture Filing. Mortgagor grants to Lender a security interest in all goods that Mortgagor owns now or in the
future and that are or will become fixmres related to the Property. This Security Insmmyment suffices as a financing
statement and any carbon, photographic or other reproduction may be filed of record for purposes of Article 9 of the
Uniform Commercial Code,

O] Riders. The covenants and agreements of each of the ridery checked below are incorporated imto and supplement and
amend the terms of this Security Instrument. [Check all applicable boxes]
L[] Condominium Rider [ Planned Unit Development Rider [ Other............ooooooveeeee oo wevtrrmernans

Additional Terms. Notwithstanding anything to the contrary herein, the
maximum known principal indebtedness secured by this mortgage is $66,200.00

SIGNATURES: By signing below, Mortgagor agrees to the texms and covenants contained in this Security Instrment and in
any atiachmente Mortgagor also agrees that Lender has foroished Mortgagor with a conformed copy of the promissory note
ind mo e on the date stated on page 1.

orlioordm. gl —nr e Ll o O

(Date) V/ﬂ

--------------------------------------------------------------------------

Gufividnd  This instrument was acknowl before me this
bY Lirnda Foskter, Larry J

My commission expires:

This i I Patrick T O'beonnell of Coneeco Fiuance

Faafaria: €1294 Barknr Svatars. bng,. 81, (el MM Foem RTHAITA A700 2P THARA AT AR Ax rann oIl S o = _a
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1D ription;

ot 2, Block 1, Eichmiller Additien, according to the recorded Plat thereof,
and gituate in Hennepin County,

Torrens

Parcel ID: 24-119-21-21-0058

LAF  LIF




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA
FOURTH DIVISION

BKY 03-47913
Larry J. Foster,

Chapter 13 Case
Debtor(s).

MEMORANDUM IN SUPPORT OF OBJECTION TO CONFIRMATION
AND MOTION TO CONVERT CASE

FACTS
The facts supporting the Trustee’s objection are summarized in the accompanying
motion and will not be repeated here. The Trustee also relies on the representations made
by the debtor in his Schedules.

LEGAL DISCUSSION

Section 1325(a)(4) of the Bankruptcy Code states the so-called “best interests of
creditors” test. Under this section, a proposed Chapter 13 plan can only be confirmed if:

the value, as of the effective date of the plan, of property to be distributed under
the plan on account of each allowed unsecured claim is not less than the amount
that would be paid on such claim if the estate of the debtor were liquidated under
chapter 7 of this title on such date.

11 U.S.C. § 1325(a)(4).

The value of transfers which are avoidable must be included in the “best interests
of creditors” analysis. See, e.g., In re Larson, 245 B.R. 609 (Bankr. D. Minn. 2000)
(value of preferential transfers avoidable under 11 U.S.C. § 547 is to be included in
valuing the non-exempt estate). Under 11 U.S.C. § 544(a), the trustee steps into the
shoes of a hypothetical lien creditor, judgment creditor, or bona fide purchaser of
property and can avoid an unrecorded pre-petition transfer of an interest of the debtor in
real property. Under Minnesota law:

Every conveyance of real estate shall be recorded in the
office of the county recorder of the county where such real
estate is situated; and every such conveyance not so
recorded shall be void as against any subsequent purchaser
in good faith and for a valuable consideration of the same
real estate, or any part thereof, whose conveyance is first



duly recorded, and as against any attachment levied thereon
or any judgment lawfully obtained at the suit of any party
against the person in whose name the title to such land
appears of record prior to the recording of such
conveyance.

Minn. Stat. § 507.34 (2002).

Therefore, in the present case, the trustee’s status as a hypothetical judgment lien creditor
enables the trustee to invoke the authority of 8 544 of the Bankruptcy Code to avoid the
unrecorded mortgage in favor of Conseco and to preserve the transfer of the debtor’s
interest in the Property for the benefit of the bankruptcy estate.

The fact that the debtor’s interest in the Property was transferred by an attorney in
fact pursuant to a limited power of attorney does not change the outcome. The power of
attorney clearly authorized the debtor’s attorney in fact to “pledge, sell, and dispose of
any real or personal property without advance notice to me or approval by me.” Limited
Power of Attorney dated February 6, 2001. Under Minnesota law:

A person who is a competent adult may, as principal,
designate another person or an authorized corporation as
the person's attorney-in-fact by a written power of attorney.
The power of attorney is validly executed when it is dated
and signed by the principal and, in the case of a signature
on behalf of the principal, by another, or by a mark,
acknowledged by a notary public.

Minn. Stat. § 523.01 (2002).

Based on the above statute, the Trustee contends that the Limited Power of Attorney
dated February 6, 2001 was validly and properly executed under Minnesota law. In
effect, the debtor’s attorney in fact “stepped into the shoes” of the debtor by the terms of
the power of attorney, and was vested with full authority to enter into the transaction in
question. Furthermore, under Minnesota law, “[a]n executed power of attorney may be
revoked only by a written instrument of revocation signed by the principal” and it “is not
effective as to any party unless that party has actual notice of the revocation.” Minn. Stat.
§ 523.11, subd. 1, 2 (2002). Since the power of attorney was not revoked until the
December 18, 2002 notice of revocation was executed, it was still valid and subsisting at
the time the Conseco mortgage transaction was entered into in June of 2002. In short, the
Conseco mortgage was a valid and permissible exercise of the attorney in fact’s authority
to act on behalf of the debtor under the limited power of attorney.

Nor can the debtor exempt the property transferred once it is avoided and
recovered by the trustee. Under 11 U.S.C. § 522(i)(2), the debtor has a limited right to
“preserve for the benefit of the debtor” an avoided transfer, but only “to the extent that
the debtor may exempt such property under subsection (g) of this section or paragraph (1)
of this subsection.” Paragraph (1) of 11 U.S.C. 8 522(i) only applies to transfers avoided
by the debtor and hence is inapplicable to this situation. Subsection (g) allows a debtor to



exempt recovered property if “such transfer was not a voluntary transfer of such property
by the debtor; and [] the debtor did not conceal such property.” The Trustee contends
that by vesting his attorney in fact with full authority to “pledge, sell, and dispose of any
real or personal property without advance notice to me or approval by me,” the debtor
must be deemed to have voluntarily entered into the mortgage transaction, through his
attorney in fact. Since the transaction was voluntary, the debtor cannot exempt the
interest in the property that the trustee will recover.

Moreover, the fact that the Conseco mortgage involved the debtor’s exempt
homestead will not prevent the trustee from avoiding the unrecorded mortgage and
preserving the transfer for the benefit of the estate. In a similar situation, the bankruptcy
appellate panel for the Eighth Circuit has upheld the right of a chapter 7 trustee to avoid
various mortgages granted by the debtors as to their homestead, as preferential transfers,
and to recover the equity for the benefit of the bankruptcy estate. In re Arzt, 252 B.R.
138 (8" Cir. BAP 2000). Although the transferees argued that pre-petition transfers of
exempt property were somehow immune from avoidance and recovery by a trustee, the
bankruptcy appellate panel held to the contrary, stating:

It may be true that creditors cannot reach a debtor’s exempt
interest in property, but it is also true that debtors are free
to voluntarily encumber that interest. That is what
happened in this case, and since that voluntary transfer was
preferential, the Trustee’s recovery of the transfer is for the
benefit of the estate, not the debtors.

252 B.R. at 142.°

The debtor has proposed a minimum term plan that will result in slightly more
than a 1% dividend to his unsecured creditors, whose claims total in excess of $73,000.
Since the value of the avoidable unrecorded mortgage greatly exceeds this amount, the
plan fails to meet the “best interests of creditors” test of 11 U.S.C. § 1325(a)(4) and
confirmation must be denied.

As an additional ground for denial of confirmation, the Trustee notes that,
although the Plan provides that all allowed priority claims will be paid in full, the Plan
greatly underestimates the priority claim of the IRS, to the extent that the Plan is
significantly under-funded. The IRS priority claim of $7,445.52 is “deemed allowed” as
filed, under 11 U.S.C. § 502(a), in the absence of any objection. Because the Plan only
provides for total payments of $3,600, clearly the Plan is insufficiently funded to pay all
priority claims in full, as required by 11 U.S.C. § 1322(a)(2). Therefore, confirmation
must be denied on this ground as well.

2 See also, In re Wegner, 210 B.R. 799 (Bankr. D. N.D. 1997), cited with approval in Arzt. In Wegner, on
facts very similar to those of the present case, Judge Hill held that the Chapter 7 trustee could avoid an
unrecorded mortgage against the debtors’ homestead under § 544 and that upon avoidance and recovery
under § 551 the trustee succeeded to the mortgagee’s interest in the debtor’s homestead, stating
“Exemption statutes cannot be invoked to defeat a section 551 recovery of an avoided transfer.” 210 B.R.
at 802.



The Court has the power to dismiss or convert the debtor’s case for “cause,”
whichever is in the best interests of creditors and the estate, and a nonexclusive list of
grounds is included in the statute, 11 U.S.C. § 1307(c). The Trustee argues that
conversion to Chapter 7 is in the best interests of creditors, so that a liquidating trustee
can be appointed to commence the necessary avoidance action and recover the value of
the unrecorded Conseco mortgage for the benefit of all creditors.?

CONCLUSION

For the reasons stated herein, the Trustee respectfully requests that confirmation
of the debtor’s proposed Chapter 13 plan be denied, and that this case be converted to a
case under Chapter 7 of Title 11, United States Code.

Respectfully submitted:

Dated: April 22, 2004 /el Thomas E. Johnson
Thomas E. Johnson, ID # 52000
Margaret H. Culp, ID # 180609
Counsel for Chapter 13 Trustee
310 Plymouth Building
12 South 6th Street
Minneapolis, MN 55402-1521
(612) 338-7591

® The Trustee notes that the debtor has received a prior Chapter 7 discharge in a case filed within six years
of the present case (BKY 02-40533, filed on February 7, 2002), and therefore the debtor would be
ineligible to receive a discharge in the converted case, according to 11 U.S.C. § 727(a)(8). Nevertheless, in
view of the substantial potential recovery available for the debtor’s creditors, conversion to Chapter 7 is
still the appropriate remedy.



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA
FOURTH DIVISION

BKY 03-47913
Larry J. Foster,
Chapter 13 Case
Debtor(s).

UNSWORN DECLARATION FOR PROOF OF SERVICE

I, Thomas E. Johnson, employed by Jasmine Z. Keller, Chapter 13 Trustee,
declare that on April 22, 2004, | served Notice of Hearing and Motion Objecting to
Confirmation of Chapter 13 Plan, Memorandum of Facts and Law, and proposed Order
Denying Confirmation of Chapter 13 Plan and Converting Case on the individual(s) listed
below, in the manner described:

By e-mail:
United States Trustee
1015 United States Courthouse

h
300 South 4 Street
Minneapolis, MN 55415

By first class U.S. mail, postage prepaid:
Larry J. Foster

8432 Dupont Ave. N.

Brooklyn Park, MN 55444

Randall Smith, Esq.
UAW-Ford Legal Services Plan
2233 University Ave., Suite 235
St.Paul, MN 55114

Shapiro & Nordmeyer, LLP
7300 Metro Blvd., Suite 390
Edina, MN 55439-2306

James A. Geske

Wilford & Geske

7650 Currell Blvd., Suite 300
Woodbury, MN 55125

And | declare, under penalty of perjury, that the foregoing is true and correct.



Executed: April 22, 2004 /el Thomas E. Johnson




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA
FOURTH DIVISION

BKY 03-47913
Larry J. Foster,

Chapter 13 Case
Debtor(s).

ORDER DENYING CONFIRMATION OF CHAPTER 13 PLAN AND
CONVERTING CASE

At Minneapolis, MN, , 2004.

The above-entitled matter came on for hearing before the undersigned United
States Bankruptcy Judge on the Chapter 13 Trustee’s objection to confirmation of the
debtor’s proposed modified Chapter 13 plan and motion to convert the case.

Appearances were noted in the minutes.

Upon the foregoing objection, arguments of counsel, and all of the files, records
and proceedings herein:

IT IS ORDERED:
1. Confirmation of the debtor’s Chapter 13 plan is DENIED.

2. This case is CONVERTED TO A CASE UNDER CHAPTER 7.

Nancy C. Dreher
United States Bankruptcy Judge



