
 UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
 
In re: 
 BKY 03-47742 
Mahfood Abdelrahman Btoush, 
 RESPONSE TO    

Debtor(s). MOTION TO ASSUME AND ASSIGN  
OF EXECUTORY CONTRACT  

------------------------------------------------  
 
1.   AHAM LLC (“Lessor”), by the undersigned attorneys, hereby provides this response to the 

Motion to Assume, Cure and Assign Lease filed by Julia A. Christians, Trustee (“Trustee). 
 

2.   The Court has jurisdiction of this matter pursuant to 28 U.S.C. '' 157 and 1334.  This 
matter is a core proceeding. 
 

3.  Trustee is seeking to assume and assign a lease of real property for premises located at 
1845 Nicollet Avenue South, Minneapolis, Minnesota.  Trustee’s motion seeks to assign the lease Ali 
Sabhari (Assignee). Assignee was the original lessee under the lease and was forced to assign the lease to 
Debtor. 
 

4.  Section 365(f) of the Bankruptcy Code authorizes a trustee to assign a lease or executory 
contract. Section (f)(2) indicates that the trustee may only assign such a lease if: 

 
“(A) the trustee assumes such a contract or lease in accordance with the provisions of this 

section; and  
(B) if adequate assurance of future performance by the assignee of such contract or lease is 

provided, whether or not there has been a default in such contract or lease.” 
 
 5. Lessor contends that assumption of the lease is a condition precedent to assignment of a 
lease. Section 365(b) provides that if there has been a default under a lease, a trustee may only assume that 
lease if it cures the default, provides compensation for any actual pecuniary loss and provides adequate 
assurance of future performance. 
 
 6. Section 365(l) grants a lessor the right to demand a new deposit from an assignee of a 
lease. 
 
 7. Trustee has the burden of proof as to proving cure and adequate assurance of future 
performance. In re Diamond Mfg. Co. Inc., 164 BR 189, 199 (Bankr. S.D. GA. 1994). 
 

8. Trustee acknowledges in her motion that there are defaults and losses by Lessor of 
$20,650. Trustee proposes in her motion to pay that sum to Lessor. Lessor presumes that this proposal 



means that either Trustee has those funds in her estate or that the assignee will present funds in that amount, 
by means of cashier or certified funds, to Lessor or his agent at the hearing. Under these circumstances, 
where Trustee is proposing to assign the lease to a third party, Lessor contends that this is the only adequate 
way to cure or promptly cure the default. 
  

9.   Trustee in her motion has provided nothing that would constitute adequate assurance of 
future performance by the assignee of the lease. Trustee or her assignee must show that assignee has the 
financial ability to pay the rent payments, that there is some evidence of profitability. See In re Embers 
86th Street, Inc. 184 B.R. 892, 902 (Bkrtcy.S.D.N.Y.,1995.). 

 
10. Lessor believes there is a good faith basis for questioning whether Assignee will be able 

to obtain a license to operate a business at the location in question. Attached as Exhibit A is a copy of a 
criminal complaint filed against the assignee relating to his previous operations of the facility. Attached as 
Exhibit B is Stipulation of Settlement regarding Assignee’s surrender of his business license. Attached as 
Exhibit C is correspondence from Stevens Square Community Organization evidencing community 
opposition to Assignee obtaining a further license to operate the facilites. 

 
11. Lessor further requires that Assignee post a new deposit if the lease is assumed. The 

prior deposit was in the amount of $3,500.00 and Lessor demands that such a sum be tendered to it 
prior to approval of such an assignment. 

 
12. In the alternative Lessor proposes that it will pay the Trustee the sum of $2,500 in 

exchange for the lease being assigned to it.  
 

    
WHEREFORE, The client requests an order as follows: 

 















 
 
 

UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
 
In re: 
 BKY 03-47742 
Mahfood Abdelrahman Btoush, 
 UNSWORN DECLARATION FOR 

Debtor(s). PROOF OF SERVICE         
------------------------------------------------  
 

The undersigned, being an employee of Hedback, Arendt & Carlson, PLLC, attorneys licensed to 
practice law in this Court, with offices located at 2855 Anthony Lane South, St. Anthony, Minnesota, 
declares that on the date indicated below, I served the following: 
 

1. Response to Motion to Assume and Assign Executory Contract;  
2. Proposed Order; and  
3. Unsworn Declaration for Proof of Service 

 
upon each of the entities named below by mail (unless otherwise indicated below) by mailing to each of 
them a copy thereof by enclosing same in an envelope with first class mail postage prepaid, and depositing 
same in the post office at St. Anthony, Minnesota, addressed to each of them as follows: 
 
Office of United States Trustee  
1015 US Courthouse  
300 South Fourth Street 
Minneapolis, MN 55415 
By facsimile 612 664 5516 
 
Mahfood A. Btoush 
3512 Bryant Avenue South 
Apt 301 
Minneapolis, MN 55408 
 
Wayne G. Nelson    
5500 Wayzata Blvd. Suite 1025 
Golden Valley, MN 55416  
By facsimile   763-591-1653 

 
Julia Christians    
120 S 6th St., Ste 2500 
Minneapolis, MN 55402 
By facsimile  612-338-6651 
 
Ali Sabhari     
c/o Joseph W. Dicker 
1406 W Lake St 
Suite 208 
Minneapolis MN 55408 
By facsimile   612-822-1873 
 
 

 
 
And I declare, under penalty of perjury, that the foregoing is true and correct. 
 



 
Dated: October 12, 2004    ___________/e/ John A. Hedback________ 



UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
 
In re: 
 BKY 03-47742 
Mahfood Abdelrahman Btoush, 
 
 ORDER                 

Debtor(s).    
------------------------------------------------  
 

This case came before the court on trustee’s Motion to Assume, Cure and Assign  Lease. 
Appearances were noted on the record.  Based on the motion, and the file, record and proceedings herein, 
 

IT IS HEREBY ORDERED:  
 

1. That Trustee’s Motion to Assume and Assign lease is hereby denied. 
 
2. That the executory contract between Debtor and AHAM LLC is hereby deemed 

rejected.  
  

 
BY THE COURT 

 
 
Dated:____________     _____________________________ 

U.S. Bankruptcy Judge 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


