UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Timmie S. Coail
SSN XX X-XX-9358
Karen A. Cail
SSN XX X-XX-6002
CASE NO. 03-40682 RJK

Debtor.

NOTICE OF HEARING AND MOTION FOR RELIEF FROM STAY
TO: Debtor and other entities specified in Local Rule 9013-3(a).

1. Countrywide Home Loans, Inc. (hereinafter " Secured Creditor"), by its undersigned attorney
moves the Court for the relief requested below and gives notice of hearing herewith.

2. The Court will hold a hearing on this motion on October 14, 2004, at 2:00 p.m., or as soon
thereafter as counsel can be heard, before the Honorable Robert J. Kressel in Courtroom 8 West of the
above entitled Court located at U.S. Courthouse, 300 South 4" Street, Minneapolis, Minnesota.

3. Any response to this motion must be filed and delivered not later than October 11, 2004,
which is three days before the time set for the hearing (excluding Saturdays, Sundays and holidays), or served
and filed by mail not later than October 5, 2004, which is seven days before the time set for the hearing
(excluding Saturdays, Sundays and holidays). UNLESS A RESPONSE OPPOSING THE MOTION IS
TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT A HEARING.

4, This Court has jurisdiction over this motion pursuant to 28 U.S.C. 88 157 and 1334, Federal
Rule of Bankruptcy Procedure 5005 and Local Rule 1070-1. This proceeding is a core proceeding. The
petition commencing this case was filed on January 29, 2003. The case is now pending in this Court.

5. This motion arises under 11 U.S.C. § 362 and Federal Rule of Bankruptcy Procedure 4001.



This motion is filed under Federal Rule of Bankruptcy Procedure 9014 and Local Rules 9013-1 - 9019-1.
Movant requests rdief from the automatic stay with respect to property subject to a lien. Movant requests
said relief be effective immediately notwithstanding Federal Rule of Bankruptcy Procedure 4001(a)(3).

6. Debtor is indebted to Secured Creditor in the original principal amount of $121,500.00, as
evidenced by that certain mortgage deed dated March 14, 2002, a copy of which is attached hereto as Exhibit
"A", together with interest thereon.

7. Debtor's indebtedness is secured by a mortgage on rea estate in which Debtor has an
interest as evidenced by that certain mortgage deed dated March 14, 2002, executed by Timmie S. Coil and
Karen A. Cail, husband and wife, recorded on March 20, 2002, as Document No. 1002966, a copy of which
is attached hereto as Exhibit "A". The name and address of the original creditor is contained in the attached
Exhibit "A". The property is located in Stearns County, Minnesota and is legdly described as follows to-wit:

Lot 7 in Block 9 of Westwood Park Three according to the plat and survey thereof on file and of record
in the office of the County Recorder, in and for Stearns County, Minnesota.

Secured Creditor is now the holder of said mortgage and is entitled to enforce the terms thereof.

8. At dl times materia, Debtor was in default of the payments and performance of obligations
to Secured Creditor.
9. Pursuant to 11 U.S.C. 8§ 362(g) the burden is on Debtor to prove absence of cause and/or

adequate protection. This secured creditor's interest in the property is not adequately protected where, as
of September 16, 2004, Debtor is delinquent in the making of post-petition monthly payments as required for
the months of June, 2004 through September, 2004, inclusive, in the amount of $1,361.99 each; accruing late
charges and attorneys fees and costs of $675.00. Debtor has failed to make any offer of adequate protection.

10. Debtor has no equity in the property and the property is not necessary to an effective
reorganization. The value of the property as scheduled by Debtor is $125,000.00 subject to Secured Creditor's
mortgage in excess of $113,644.72.

Considering selling costs of 10%, Debtor has no real equity in the property. The burden is on Debtor



to establish that this property is necessary to an effective reorganization.

11. Secured Creditor desires to protect its interest in the af orementioned property and requests
the Court to vacate the stay of actions and allow foreclosure pursuant to Minnesota law.

12. Secured Creditor has incurred and will incur legal fees and costs to protect and enforce its
rights in the subject property.

WHEREFORE, Secured Creditor, by its undersigned attorney, moves the Court for an order for
judgment that the automatic stay provided by 11 U.S.C. § 362(a) be modified so to permit the movant to
commence mortgage foreclosure proceedings under Minnesota law and for such other relief as may be just
and equitable.

Dated this _16th day of _ September , 2004.
WILFORD & GESKE
By /el James A. Geske
James A. Geske
Attorneys for Secured Creditor
7650 Currdl Blvd., Suite 300
Woodbury, MN 55125

651-209-3300
Attorney Reg. No. 14969X

THIS COMMUNICATION IS FROM A DEBT COLLECTOR ATTEMPTING TO
COLLECT A DEBT. ANY INFORMATION OBTAINED WILL BE USED FOR THAT
PURPOSE.



DAAE/2004 1528 IFAY 1wilford@wilfordgeske. com + Diana Waletzko @ oa1 003

1602966
D2MAR20 PH 1+ 30

LT ELn

Words used in multiple sections of this documost am defined below apd other waonds are defled in Seetions 3, 11,
13, 18, 20 and 21. Qertain rules reganding the usage of wonds used in this docoment are wlso provided in Section 16.

{A) “Security Insiroment" means this docwment, which is doted
together with all Riders 1o this docament.

MARCH 14, 3002 )

(®) “Bovrower" is

TIMMIE B, COIL AND EAREM A. COIL, HUSEAND AND WIFE

Borzower 15 the mortgegor onder this Security Instnunent,

(C) “Lender” is HOMET FEDERAL MORTEROE SERVICHE, LLC
Landorien ~ LIMITED LIABILITY COMPANY organized and existing undar the laws of
PELANARE )

. Lender's address is 7101 NORTHEAND CIRCLH
SUITE 300 BROOKLYN PARK, MM 55428 . - .
Lender is the martgages nnder this Security Instrument.
(D) *Note rnearm the promissory nots signed by Bormower and dated MARCH 14, 2003
The Note states that Borrower owes Lender
ONE HUNDRED TWENTY-OME THQUSAND FIVE HUNMDRED AND 00/100
Dollers (I1.5. % 121,500.00 ) plm interest. Bomower has promised to pay thls debt in
regular Periodic Paymenis rod to pay the debt in full not later than ~~ APRIL 1, 2017
(B} “Property” means the propesty that Is described below under the heading “Ymnsfer of Rights in tha Property.”
(F) “Loan” yucans the debt evidenced by the Nois, plus interest, any prepayment charges and lale charges du
under the Note, and all sums due under this Security Instrument, plus intersat.

MINKESOTA-—Single Famlly—Fanuke Mae/Freddin Mac GHIFORM INETRUMENT : Form 3034 1701
DOCLLMb (Pagalof 1Zpage) .. ... —
eI WYE AR/29772800
i) (20008144 2/20/2002
JTPA TRESID ug ﬂ"ﬁ 1 1202008
677945 '
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(ﬁ) “Ridors” means all Riders to this Security Instvment that are executed by Borrowar, The following Riders ars
10 be execuled by Eormower [check box g applicable]:

[ Adjustable Rate Rider Condominfum Rider - [ Second Home Rider -
] Balloon Rider Planned Unit Development Ridar [ ] Biweakly Paymeant Rider
7] 1-4 Family Rider [ Otrer(s)[apecify]

() “Applicable Law™ means all controlling opplicahle faderal, state and jocal siatutes, regulations, ordinances
and administrative rules and orders (that have the effect of law) as wall 28 all applicable final, non-appealable
Jjudicial opinions.

(D “Comunity Association Dues, Fees, and Assecententa means ofl does, fees, ascessments and ather charges
that are imposed on Booower or the Properiy by e condominfum association, homeowners aesosiation or similar
ciganization.

(1) “Electronic Funds Transfer" means any teansfer of funds, ather than a tranasction ariginated by cheek, draft,
or similar puper iistrument, which is indtiated through en electronic terminal, telephondc instroment, compater, or
magnetic tape 50 as o order, instruct, or anthogize a finuncial institution to debit or credit 2n eceoutt Such tam
includes, but is not limited to, point-of-sale transfers, antomated teller machine transactions, transfem initiated by
telephene, wire Iransfers, and avtomated clearinghonse transfers.

(IX) " Becrov [tems"” means those items that are described 1o Section 3.

(L) *Miscellnneous Proceeds” meat any compenzption, seltlement, awand of damnges, ar procseds paid by aoy
third party (othet than insurance proceeds paid wnder the covernges described in Section 5) for: (i) damage to, or
destruction of, the Proparty; (If) condenation ar other taking of all ar any part of the Propatty; (iif) conveyancs in
Lico of condemnation; or (Iv) misrepresentations of, or omiesions o to, Lthe valus and/or condition of the Proparty.
(M) “Morigage Insurance” means insurance protecting Lender against the nonpayment of, or defoult on, the Loan.
(N) “Periodic Payment” means the regularly scheduled amount due for (i} principal and intersst under the Nole,
pins (ii) any amournts nnder Section 3 of this Securily Instrunent.

(0) “RESPA" means the Renl Estate Seiflergsnt Procedures Act (12 U.S.C, §2601 et sex),) and Its Wmplementing
mpulation, Begulation X (24 C.F.R. Part 3500), as they might ba nmended frém tima Io time, or sny addifonal or
successor legislation or regulation that govemns the sams subject matter, As used in this Security Instrument,
"RESFA" refers to oll requireroents and resiriclione that are imposed in regard to a *federally relaied maorfgage
loan™ even if the Loan does not qualify as a “federally relaled morigage lonn” onder RESPA.

(P) “Successor ju Interest of Borrower™ means any party thet has taken litle to the Property, whether ar not that
party has assumed Borrower's obligatdans under the Note and/or this Security Instiment.

TRANSFHR OF RIGHTS IN THE FROFERTY

This Security Instrument secures to Lenders (i) Lhe repayment of the Loan, and all repewsls, exensions apnd
madifications of the Note; and (i) the pecformance of Bomowet's covenants and agresments under this Security
Instrument; and the Note. For this purposs, Borrower does hareby mortgage, praol and convey to Lander apd
Lender's successors and asgigns, with power of sale, the. following dasceibed property iocaled in the
Coumery of HTEARNG

{Typs of Recordlug Juriadiction) {Noms of Revording Jurbdietion)
LOT 7 IN BLOCK 9 OF WESTWOOD PARK THREE ACCORDING TO THE DPLAT AND EURVEY
THEREOF ON FILE LND OF RECOND IN THER OFFICE OF THE COUNTY RECORDER, IR AND
FOR STEARNS COUNTY, MINNESOTA.

which currently has the nddress of 1711 HAZETWOOD CinCLm

, [atraat]
BT. CLOUD » Minnesota 56303 (“Property Address™):
[Cizy] (Zip Code]
MINNESOTA--SIngls Pewiity— Fanle Muw'Froddis Moz UNIFORM INSTRUMENT Forin 3024 1701
BOCUTN [(Paga 2 of 1pages)

DOTULNN] - VIX  10/14/2000

SCR__of /R

0027003




nas1e/2004 1328 IFAX 1lwilford@wilfordgeske. com + Oiana Waletzkno

003/003

A 1002966

o ' BY SIGNING BELOW, Borrower accepts and agrees Lo the lecms and covenanty contained itithis Security
Ingtrument and in any Rider executed by Bommower and recorded with it.

(Seal)
Bomgwer

{Seal)
Bomower

M@ ,X ﬂ e ﬁ,\ /. (Seal)

TIMMI® 4. COIL Bamower

(Seal} (Seal)
Barrower Borrower

(Space Below Yhis Line For Acknowledgment)

Stete of MINNESOTA
County of STRARN3

This instrugrent was ackuowledged before me on March 14, 2002 ' by
Timmie 8. Gpil and EKaren A, Goll, Imabapd and wife,

(- W’-ﬂ'ﬂ

[ This insirament was drafted (or prepared) by:

* HOME FEDERAL MORMGAGE BERVICHES,
LLG

’ 7101 NORTHLAND CIRCLEB, SUITE 200
BROOKLYN PARK, MN 55428
NANCY YANG

MINNESOTA~-Single Family—Faognie Moe/Freddio Mae ONIFORM INSTRUMENT Parm 3024 1/

ml-:l-q'-l'l 1n/atlacon 12of12 I )

’ ' SCR_[of /R




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Timmie S. Coail
SSN XX X-XX-9358
Karen A. Cail
SSN XX X-XX-6002
CASE NO. 03-40682 RJK
Debtor.

MEMORANDUM IN SUPPORT OF
MOTION FOR RELIEF FROM STAY

ARGUMENT
I CAUSE EXISTS FOR THE GRANTING OF RELIEF FROM THE AUTOMATIC STAY
PURSUANT TO 11 U.S.C. § 362(d)(1) WHERE THE INTEREST OF THIS SECURED CREDITOR IS
NOT ADEQUATELY PROTECTED.

Pursuant to 11 U.S.C. § 362(g) the burden is on Debtor to prove absence of cause and/or adeguate
protection. Secured Creditor's interest in the property is not adequately protected where:

1 As of September 16, 2004, Debtor is delinquent for post-petition monthly payments as
required for the months of June, 2004 through September, 2004, in the amount of $1,361.99 each; accruing
late charges and attorneys fees and costs of $675.00.

2. Debtor has failed to make any offer of adequate protection.

Furthermore, Debtor has failed to meet its contractual obligations to make payments as they become
due after the filing of the bankruptcy petition, which failure constitutes "cause" entitling the Secured Creditor
to rdief from the automatic stay under 11 U.S.C. 8 362(d)(1). A continued failure by Debtor to maintain
regular payments to Secured Creditor is sufficient cause to entitle Secured Creditor to relief from the

automatic stay. See In re Taylor, 151 B.R. 646 (E.D.N.Y., 1993) and In re Davis, 64 B.R. 358 (Bkrtcy.

S.D.N.Y., 1986).



. THE AUTOMATIC STAY SHOULD BE MODIFIED PURSUANT TO 11 U.SC. § 362(d)(2)
WHERE (1) DEBTOR DOES NOT HAVE ANY EQUITY IN THE PROPERTY, AND (2) THE
PROPERTY ISNOT NECESSARY TO AN EFFECTIVE REORGANIZATION.

The first requirement under § 362(d)(2) is met where the total of al the encumbrances against the
property is in excess of the value of the property. The value of the property as scheduled by Debtor is
$125,000.00 subject to Secured Creditor's mortgage in excess of $113,644.72.

Considering selling costs of 10%, Debtor has no real equity in the property. The burden is on Debtor
to establish that this property is necessary to an effective reorganization.

CONCLUSION

Secured Creditor is entitled to relief from the automatic stay pursuant to 11 U.S.C. § 362(d)(1) for
cause, and where its interest in the secured property is not adequately protected. Secured Creditor is also
entitled to relief from the automatic stay pursuant to 11 U.S.C. § 362(d)(2) where Debtor has no equity in
the property, and where the property is not necessary to an effective reorganization.

Secured Creditor respectfully requests an order of this Court modifying the automatic stay consistent
with the attached proposed Order.

Dated this _16th day of _September , 2004.
WILFORD & GESKE
By /el James A. Geske
James A. Geske
Attorneys for Secured Creditor
7650 Currdl Blvd., Suite 300
Woodbury, MN 55125

651-209-3300
Attorney Reg. No. 14969X
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MINNESOTA

MINNEAPOLIS DIVISION
IN RE: ]
§
TIMMIE 5. COIL § CASE NO, 03-40682-RJK
S5N XXX-XX-9358 §
KAREN A. COIL § CHAPTER 13
88N XXX-XX-6002 §
§
DEBTORS &

AFFIDAVIT OF CLAGGETT "BUTCH" UPTON

Claggett "Butch" Upton, being duly sworn to oath, deposes and states:
L That he/she is the custodian of records of Countrywide Home Loans, Inc..

2, Countrywide Home Loans, Inc. iz now the bolder and/or servicing agent of a mortgage on real property on
which the Debtors have an interest The Debtors' indebtedness is evidenced by that certain mortgage deed dated March 14, 2002,
executed by Timmie 5. Coil and Karen A. Coil. The property is located in Stearns County, Minnesota and is legally described as
follows, to-wil:

SEE ATTACHED EXHIBRIT A
3. That he/she has reviewed the account records relating to Coil mortgage loan, account no. Xxx8344.
4, . That as of September 8, 2004, the follawing amounts were owing on this account:
Unpaid principal ) 110,814.88
Interest from May 1, 2004 through September 8, 2004 3 2,621.08
Attorney's Feea 3 (0.00)
Late Charges 5 158.76
Escrow Advance b (0.00)
Other Charges ;3 50,00
Total $ $113,644.72
3. That the mortgage loan is delinguent for monthly mortgage payments for the montks of June 2004, July 2004,
August 2004, September 2004,
6. Countrywide Home Loans, Inc. has had to obtain counsel to represent it in bringing this Motion and will incur

additional legal expenses and attorney fees.

E312-N-0229
minh
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7. This affidavit is given in support of the Motion of Countrywide Home Loans, Inc., as servicing agent for
Federal National Mortgage Association ("Fannie Mae") for relief from the automatic stay.

The foregoing facts are of my own personal knowiedge and belief, and if called upon 10 appear as a wimessl. I could, and would,
testify competently thereto. I declare under penalty of perjury that to the best of my Imowledge the foregoing facts are true and

correct.

Bankruptcy Representative

oot 82004
o+ oINS

SUBSCRIBED AND SWORN TO BEFORE ME on

Public in and for

L
(L

'P"""J
e e, YVONNE ROGERS

% Notary Public. State of Toxas
,’."é'd;-'ﬂ'i:iﬁ' by Commission Expires 04-13-03
it

haave v e

‘o
e

T
LI

el

1,

ﬁ“.'.,

8312-M-0229
minn



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Timmie S. Coail
SSN XX X-XX-9358
Karen A. Cail
SSN XX X-XX-6002
CASE NO. 03-40682 RJK

Debtor. UNSWORN DECLARATION
FOR PROOF OF SERVICE

Diana Waletzko, employed by Wilford & Geske, attorneys licensed to practice law in this Court, with
office address at 7650 Currdl Blvd., Suite 300, Woodbury, Minnesota, declares that on September 16, 2004,
| served the annexed Notice of Hearing and Motion for Reief from Stay, Memorandum in Support of Motion
for Relief, Affidavit of Clagget “Butch” Upton, and proposed Order to each person referenced below, a copy
thereof by enclosing the same in an envelope with first class mail postage prepaid and depositing the same
in the post office at Woodbury, Minnesota addressed to each of them as follows:

Timmie S. Cail Michad J. Farrell
Karen A. Cail PO Box 519
1712 Hazelwood Cir Barnesville, MN 56514
St. Cloud, MN 56303

U.S. Trustee
lan Traguair Ball 1015 U.S. Courthouse
12 S6" St Ste 326 300 South 4" Street
Minneapolis, MN 55402 Minneapolis, MN 55415

Countrywide Home Loans, Inc.

c/o Brice, Vander Linden & Wernick, P.C.
P.O. Box 829009

Dallas, TX 75382-9009

And | declare, under penalty of perjury, that the foregoing is true and correct.

Dated this_16th  day of _September , 2004.

/el Diana Waletzko
Diana Waletzko




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Timmie S. Coail
SSN XX X-XX-9358
Karen A. Cail
SSN XX X-XX-6002
CASE NO. 03-40682 RJK

Debtor. ORDER

The above entitted matter came on for hearing upon motion of Countrywide Home Loans, Inc.
(hereinafter "Secured Creditor"), pursuant to 11 U.S.C. § 362 on October 14, 2004, at U.S. Courthouse, 300
South 4" Street, Minneapolis, Minnesota. Appearances were as noted in the record. The Chapter 13 Trustee
filed her Report of Standing Trustee in response to this motion. Based upon the evidence adduced at said
hearing, the arguments of counsel, and the Court being fully advised of the premises,

IT IS HEREBY ORDERED that Secured Creditor, its assignees and/or successors in interest, is granted
relief from the stay of actions imposed by 11 U.S.C. § 362 with regard to that certain mortgage deed dated
March 14, 2002, executed by Timmie S. Coil and Karen A. Cail, husband and wife, recorded on March 20,
2002, as Document No. 1002966 covering real estate located in Stearns County, Minnesota, legdly described
as follows, to-wit:

Lot 7 in Block 9 of Westwood Park Three according to the plat and survey thereof on file and of record
in the office of the County Recorder, in and for Stearns County, Minnesota

and may pursue its remedies under state law in connection with the subject note and mortgage deed.
Notwithstanding Federal Rule of Bankruptcy Procedure 4001(a)(3),

this Order is effective immediately.

Dated:

Judge of Bankruptcy Court



