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      ) 
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SRC Holding Corp.     ) BKY Case No. 02-40284 to 02-40286 
f/k/a Miller & Schroeder, Inc.   ) Jointly Administered  
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Joseph K. Halloran,    ) 
      ) 
   Intervenors.  )        

NOTICE OF MOTION AND MOTION OF 
INTERVENORS THE MARSHALL GROUP, INC., JEROME A. TABOLICH, JAMES E. 
IVERSON, EDWARD J. HENTGES, KENNETH R. LARSEN, STEVEN W. ERICKSON, 
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1. Intervenors The Marshall Group, Inc., Jerome A. Tabolich, James E. Iverson, 

Edward J. Hentges, Kenneth R. Larsen, Steven W. Erickson, Paul R. Ekholm, and Mary Jo 
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Brenden, by its undersigned counsel, moves the Court for partial summary judgment pursuant to 

Bankruptcy Rule 7056 and gives notice of hearing. 

2. The Court will hold a hearing on Intervenors’ motion at 10:30 a.m. on 

December 16, 2004, in Court Room 7 West, before The Honorable Nancy C. Dreher, Bankruptcy 

Judge, 300 South Fourth Street, Minneapolis, Minnesota 55415. 

3. Any response to this motion must be filed and delivered no later than 

December 9, 2004, which is seven (7) days before the hearing date or mailed and filed not later 

than December 6, 2004.  Unless a response opposing this motion is timely filed, the Court may 

grant the motion without a hearing. 

4. This Court has jurisdiction over this motion pursuant to 28 U.S.C. §§ 157(c)(1).  

This is a “non-core”  proceeding within the meaning of 28 U.S.C. § 157(c)(1).  All claims in this 

adversary proceeding are “related to” the underlying bankruptcy case of SRC Holding Corp., 

f/k/a Miller & Schroeder, Inc. and its subsidiaries (“Debtor”).  The Debtor’s underlying 

bankruptcy case (the “Bankruptcy Case”) was commenced by the filing of a petition on January 

22, 2002. 

5. This motion arises under Bankruptcy Rule 7056 incorporating Rule 56 of the 

Federal Rules of Civil Procedure.  This motion made on the basis of the attached memorandum 

of law, affidavit and exhibits, and all the records and proceedings herein.  Specifically, 

Intervenors move for an order granting them partial summary judgment declaring coverage under 

the insurance policy that is the subject of this action. 

6. In this motion, based upon the accompanying Memorandum of Law and 

Affidavits, Intervenors seek entry by the Court of an order granting partial summary judgment in 

their favor. 
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Based upon the foregoing, Intervenors respectively move the Court for entry of the 

accompanying order granting partial summary judgment and for such other relief as may be just 

and equitable. 

Dated:  October 29, 2004.  MASLON EDELMAN BORMAN & BRAND, LLP 

 
 
     By  e/Kirk O. Kolbo      
      Kirk O. Kolbo (#151129) 
      Matthew P. Lewis (#311996) 
     3300 Wells Fargo Center 
     90 South Seventh Street 
     Minneapolis, MN 55402 
     (612) 672-8200 
 
     ATTORNEYS FOR INTERVENORS 

#359895 v1 
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INTRODUCTION 

Intervenors The Marshall Group, Inc., Jerome A. Tabolich, James Iverson, Edward 

Hentges, Kenneth R. Larsen, Steven W. Erickson, Paul R. Eckholm, and Mary Jo Brenden 

(hereinafter collectively “Intervenors”) have brought this motion seeking an order from the Court 

for partial summary judgment declaring that there is coverage under an officers and directors’ 

policy of insurance (hereinafter “Policy”) issued by Defendant Executive Risk Indemnity Inc. 

(hereinafter “Executive Risk”).  Executive Risk issued the Policy to Miller & Schroeder Inc, 

which insured that company and its subsidiaries (hereinafter collectively referred to as “Miller & 

Schroeder”) and Miller & Schroeder’s officers and directors for certain liabilities arising out of 

their status and activities as officers and directors.  The individual Intervenors are all former 

officers and directors of Miller & Schroeder who have been sued in their capacity as such in 

various litigation, commonly referred to as the Heritage Bond Litigation.  The Intervenors have 

all tendered, on various occasions, the defense and indemnity of the claims asserted against them 

to Executive Risk, and Executive Risk has uniformly denied coverage for these claims.  In 

addition, Intervenor The Marshall Group, Inc., which currently employs a number of the 

individual Intervenors, has paid certain sums for legal fees, settlement amounts and other defense 

costs on behalf of the individual Intervenors arising out of the Heritage Bonds Litigation, and has 

received from the individual Intervenors assignments of rights to the extent of these payments.  

Because Executive Risk has denied coverage under the Policy, the Intervenors originally 

commenced an action against Executive Risk in United States District Court for the District of 

Minnesota.  The case was assigned to Judge Rosenbaum, who ordered that the action be stayed 

pending resolution of the instant case, which had been filed earlier and which presents a number 

of issues in common with those presented in the case filed in United States District Court.  
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Because of the existence of those common issues, Intervenors filed their Complaint in 

Intervention in this action. 

The issue most fundamentally common to this case and the one assigned to Judge 

Rosenbaum is whether the terms of the Policy afford coverage to Miller & Schroeder and its 

former officers and directors for the claims being asserted in the Heritage Bond  Litigation.  

Specifically, Executive Risk has taken the position that coverage is excluded by two 

endorsements under the Policy—Endorsement Number 3, which is a “Securities Exclusion”—

and Endorsement Number 9, which is an “Errors and Omissions Exclusion” containing a 

“Management Carveback.” Intervenors contend that as a matter of law these endorsements do 

not exclude coverage under the Policy for the claims made against them in the Heritage Bond 

Litigation.  Accordingly, it is appropriate for this Court to rule as a matter of law that there is 

coverage under the Policy. 

UNDISPUTED FACTS 

A. The Underlying Litigation. 

As set forth in the Complaint for Intervention, starting in 2001, numerous National 

Association of Securities Dealers, Inc. (“NASD”) arbitrations and court actions were 

commenced against Intervenors Tabolich, Iverson, Hentges, Larsen, Erickson, Ekholm and 

Brenden, in their capacity as former officers and/or directors of Miller & Schroeder or 

companies affiliated with Miller & Schroeder.  The material facts pertaining to the background 

of the Heritage Bond Litigation for purposes of this motion for partial summary judgment are 

undisputed.  The Heritage Bond Litigation asserts various claims arising from multiple separate 

municipal bond offerings made by Miller & Schroeder between December 1996 and March 

1999.  The proceeds of each bond issue were loaned to related borrowers for the purported 

purpose of financing the acquisition, operation and/or renovation of hospitals and other long-
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term healthcare facilities.  The Heritage Bond offerings raised approximately $140 million.  All 

the Heritage Bonds went into default soon after the bonds were sold. 

The investors and bondholders of the Heritage Bonds filed numerous lawsuits and 

arbitration proceedings against Miller & Schroeder and its officers and directors, naming as 

defendants Intervenors Tabolich, Iverson, Hentges, Larsen, Erickson, Ekholm and Brenden, 

among others, and seeking to recover their investment losses.  On August 20, 2002, several of 

the court cases were consolidated into a class action under the caption In Re Heritage Bond 

Litigation, and filed in the United States District Court for the Central District of California. 

(Case No. 2:02-ml-01475-DT).  The arbitration proceedings and court actions allege numerous 

causes of action, including breach of fiduciary duty, unfair and deceptive trade practices, 

negligence, misrepresentation, securities and common law fraud, and, most importantly for this 

dispute, negligent supervision and management.  The complaints and statements of claim are 

very similar insofar as the type of allegations made against the individual Intervenors.  Among 

the allegations are that the individual officers and directors are liable to the claimants or 

plaintiffs based on violations of their duties as officers and/or directors of Miller & Schroeder.  A 

sampling of the relevant allegations are described below, with the underlying written statements 

of claims or complaints attached to the affidavit accompanying this motion. 

In the NASD proceeding Eldridge v. Talley, et al., (NASD No. 02-5426) Intervenors 

Tabolich, Iverson, Hentges, Larsen, Erickson and Ekholm, among others, were charged with 

being “negligent in failing to supervise properly the M&S agents, representative [sic] and 

employees involved in the sale of the defaulted bonds and the handling of the Eldridge 

accounts.”  See Eldridge v. Talley, et al., Amended Statement of Claim at ¶ 54, attached as 

Exhibit A to the Affidavit of Kirk O. Kolbo (“Kolbo affidavit”).  Claimants also allege “control 
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person” liability against all of the individual Intervenors other than Ms. Brenden.  See id. at 

¶¶ 16-20, 22, 28, 47-56 (Exhibit A to Kolbo affidavit). 

In the Consolidated Class Action Complaint in In re Heritage Bond Litigation, (Case No. 

CV 01-5752DT) the Intervenors were charged with having “control person” liability by virtue of 

their role overseeing Miller & Schroeder’s management and policies and supervising the sale of 

the Heritage Bonds, and in that role violating Section 25501 of the California Corporations Code.  

See In re Heritage Bond Litigation, Consolidated Class Action Complaint at ¶¶ 282-283 (Exhibit 

B to Kolbo affidavit). 

In Salley v. Miller & Schroeder Financial, Inc. et al., (NASD No. 01-03445) the 

Claimants alleged that Iverson, among others, breached his fiduciary duty by failing to supervise 

the Miller & Schroeder employees and agents and violated the NASD rules by failing to 

“establish a system to supervise it [sic] agents and employees in each of its offices, departments 

and/or business activities . . .”  See Salley v. Miller & Schroeder Financial, Inc. et al., Claimant’s 

First Amendment Statement of Claim to Add MM&S Financial, Inc. as a Respondent at ¶¶ 34, 

39 (Exhibit C to Kolbo affidavit). 

In Edge v. Penwarden et al., (NASD No. 01-03099) the Claimants alleged that Iverson 

conspired to commit fraud because he supervised the personnel selling the disputed bonds, 

Larsen conspired to commit fraud by acting as Chief Financial Officer and “control person” 

during the selling of the bonds, Hentges conspired to commit fraud by acting as compliance 

officer, executive officer and “control person,” and Tabolich, Erickson, Ekholm and Brenden 

conspired to commit fraud because they acted as members of the credit committee which had 

responsibility for reviewing the proposed bond underwritings, and were officers and “control 
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person[s]” in the organization. See Edge v. Penwarden et al., Scott Penwarden’s Third Party 

Claim at ¶¶ 22-30 (Exhibit D to Kolbo affidavit). 

In Talley v. Miller & Schroeder Financial, Inc., (Case No. GIC 802187) former Miller & 

Schroeder employee brought third-party claims against various entities and a number of Miller & 

Schroeder’s officers and directors, including Intervenors Tabolich, Iverson, Hentges, Larsen, and 

Ekholm.  Among the allegations in the complaint are these individuals were liable to Talley 

because of the “control person” status and in their capacity as officers or directors of Miller & 

Schroeder.  See Amended Complaint at ¶¶ 25, 27, 28, 29, 34 (Exhibit E to Kolbo affidavit).  The 

complaint also included allegations with respect to fraudulent conveyance of assets in connection 

with the sale of the assets of Miller & Schroeder.  See Complaint at ¶¶ 241-44.  Talley also 

asserted third-party claims, making similar allegations against a number of the individual 

Intervenors in other actions in which was named as a respondent.  See, e.g., Talley Third-Party 

Claim in Timmerman v. Miller & Schroeder Financial, Inc., (NASD No. 01-06518) at ¶¶ 5-6, 

18-20, 22, 24-28 (Exhibit F to Kolbo affidavit); Talley Third-Party Claim in Salley v. Miller & 

Schroeder Financial, Inc., (NASD No. 01-03445) at ¶¶ 5-6, 18-20, 22, 24-28 (Exhibit G to 

Kolbo Affidavit); Talley Third-Party Claim in Eldridge, (NASD No. 02-5426) at ¶¶ 5-6, 18-20, 

22, 24-27 (Exhibit H to Kolbo affidavit). 

In In re Fleshman v. Miller & Schroeder Financial Inc., (NASD No. 01-01444) the 

claimant alleged failure to exercise management supervision against a number of individuals, 

including all of the individual Intervenors.  See Second Amended Statement of Claim at ¶ 24(C) 

(Exhibit I to Kolbo affidavit).  The Second Amended Statement of Claim also includes 

allegations that the Intervenor had “control person” liability because of their status as officers 
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and directors, and allegations with respect to alleged fraudulent conveyance of assets.  See id. at 

¶¶ 40, 42, 43, 44, 45, 46, and 48. 

In Bekter v. U.S. Trust Corporation, (MDL No. 1475) plaintiffs alleged causes of action 

against various entities and individuals, including all of the individual Intervenors except for 

Ms. Brenden.  Among other things, the allegations include “control person” liability against 

these individuals arising out of their capacity as officer or directors of Miller & Schroeder.  See 

Complaint at ¶¶ 193-97 (Exhibit J to Kolbo affidavit). 

In Augusta Third Party Claim in Fleshman v. Miller-Schroeder Financial, Inc., (NASD 

No. 01-14444) a former employee of Miller & Schroeder made several claims against Miller & 

Schroeder and its former officers an directors, including all of the individual Intervenors. The 

allegations include failure to supervise; control person liability; and allegations of fraudulent 

conveyance of assets.  See Complaint at ¶¶ 22, 24, 25, 26-28. (Exhibit K to Kolbo affidavit) 

In Herrmann v. Miller & Schroeder Financial Inc., (Case No. GIC 778499) claimant 

alleges failure to supervise; fraudulent conveyance of assets, and liability predicated on the 

Intervenors status as officers or directors of Miller & Schroeder.  See Class Action Complaint at 

¶¶ 106-09, 111, 113-117.  (Exhibit L to Kolbo affidavit). 

In Shustak v. Clarey, et al., (NASD) claimants alleged “control person” liability of 

Intervenor Hentges on the basis of his status as Vice President and Chief Compliance officer for 

Miller & Schroeder.  See Statement of Claim at ¶ 9 (Exhibit M to Kolbo affidavit). 

In Moreland v. Miller & Schroeder Financial, Inc., (NASD) claimants alleged “control 

person” liability against several of the individual Intervenors (Hentges, Iverson, and Erickson) 

because of their capacity as officers or directors of Miller & Schroeder.  See Statement of Claim 
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at  ¶ 4. The allegations also include failure to supervise.  See id. at ¶¶ 34-36 (Exhibit N to Kolbo 

affidavit). 

In English v Miller & Schroeder Financial, Inc., (NASD 01-01056) claimants made 

allegations of supervisory negligence against individual Intervenors Hentges and Larsen.  See 

Amended Statement of Claims at ¶¶ 8-9 (Exhibit O to Kolbo affidavit). 

In McCauley v. Miller & Schroeder Financial, Inc., (NASD No. 01-01348) claimants 

allege control person and supervisory liability against all of the individual Intervenors.  See 

Claimant’s Amended Statement of Claim at ¶¶ 9, 25, 27-31, 33 (Exhibit P to Kolbo affidavit). 

In In re Heritage Bond Litigation (Class Action), (02 ML Docket No. 1475 DT (RCx)) 

plaintiffs allege, inter alia, “control person” liability against the individual Intervenors other than 

Ms. Brenden.  See Fourth Amended Consolidated Class Action Complaint at ¶¶ 441-451 (Exhibit 

Q to Kolbo affidavit). 

In Lenser v. Augusta, (NASD No. 01-00113) former Miller & Schroeder employee Mark 

Augusta has asserted claims against all of the individual defendants other than Ms. Brenden.  

Among the allegations, supervisory negligence; “control person” liability; and fraudulent 

conveyance of assets.  See Respondent Mark Augusta’s Cross Claim at ¶¶ 6-11, 59, 61-65 

(Exhibit R to Kolbo affidavit). 

In Onderwyzer v. Miller & Schroeder Financial, Inc., (NASD No. 01-05301) claimants 

allege claims based on supervisory liability against all of the individual Intervenors.  See Second 

Amended Statement of Claim at ¶¶ 40-43 (Exhibit S to Kolbo affidavit). 

In Formica v. Miller & Schroeder Financial Inc., (NASD No. 01-05467) claimants allege 

negligence, vicarious liability, and failure to supervise against Intervenor Larsen.  See Amended 

Statement of Claim at Counts I, IV, and VI (Exhibit T to Kolbo affidavit). 
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As a result of these underlying claims and others substantially similar to them, 

Intervenors have been required to pay costs of defense, and in some instances, indemnity 

payments to settle certain actions.  See Affidavit of Kenneth Larsen at ¶ 6 (Exhibit U to Kolbo 

affidavit). 

In addition, Intervenor The Marshall Group, Inc. (“Marshall Group”) which currently 

employs Intervenors Hentges, Larsen, Erickson, Ekholm, and Brenden, and formerly employed 

Intervenors Tabolich and Iverson, has made certain defense and indemnity payments on behalf of 

the individual Intervenors and has taken assignments of right to the extent of these payments.1  

See id. (Exhibit U to Kolbo affidavit).  Because many of the underlying claims remain pending, 

the Intervenors continue to be exposed to liability for defense costs and potential indemnity 

payments, for which Executive Risk has denied any coverage responsibility. 

B. The Insurance Policy 

Executive Risk issued Policy No. 8166-6027 (“Policy”) to Miller & Schroeder, Inc. for 

the policy period July 31, 2000, to July 31, 2003.  See “Declarations,” p. 1 (Exhibit V to Kolbo 

affidavit).  The Policy provides for a $5 million maximum aggregate limit of liability, inclusive 

of defense costs.  Id.  It is a “claims made” Policy, meaning that it provides coverage if the claim 

is first made during the Policy period.  Id. 

The Policy’s “Insuring Agreement” provides, in relevant part: 

  B. The Underwriter will pay on behalf of the Company: 

1. Loss from Claims first made against the Insured Persons during 

the Policy Period for Wrongful Acts, . . . if the Company pays 

                                                 
1 In 2001, Intervenor Marshall Group purchased certain assets of Miller & Schroeder, which is now in bankruptcy.  See 
Larsen affidavit at ¶ 5 (Exhibit U to Kolbo affidavit).  The assignments are attached as exhibits to the Complaint in 
Intervention. 
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such Loss to or on behalf of the Insured Persons as 

indemnification; and 

2. (OPTIONAL COVERAGE) if it is stated in the Declarations that 

coverage has been made available under this INSURING 

AGREEMENT (B)(2), Loss from Claims first made against the 

Company during the Policy Period for Wrongful Acts . . .  

 C. As a part of and subject to the limit of liability stated in ITEM 3 of the 
Declarations, the Underwriter will have the right and duty to defend any 
Claim as described in INSURING AGREEMENTS (A) and (B)(1)(and, if 
it is stated in the Declarations that coverage has been made available 
thereunder, INSURING AGREEMENT (B)(2)), even if such Claim is 
groundless, false or fraudulent. 

Id. at I(B) and (C), p. 3.   

The terms in bold above are defined terms in the Policy.  The Policy also contains the 

following pertinent definitions: 

“Claim” means written notice received by an Insured that any person or entity intends to 

hold any Insured responsible for a Wrongful Act.  A Claim will be deemed to have been made 

when such written notice is first received by any Insured. 

“Company” is defined as Miller & Schroeder, Inc. and its subsidiaries.  Id. at II(C), p.4.  

“Defense Expenses” is defined to mean “reasonable legal fees and expenses incurred by 

or on behalf of the Insured Persons (or, if coverage has been made available under INSURING 

AGREEMENT (B)(2), the Company) in the defense or appeal of a Claim . . .”  Id. at II(D), p. 4. 

 “Insured” means the Company and any “Insured Person.”  Id. at II(F), p.4. 

 “Insured Person” is, for purposes of the subject claims, “any past, present or future 

director or officer of the Company . . .”  Id. at II(G)(1), p. 4-5. 
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“Loss” is defined as any defense expenses and any “damages, judgments, settlements or 

other amounts” that the insured has to pay as a result of a Claim.  Id. at II(H), p.5. 

“Wrongful Act” is defined to include “actual or alleged act, error, omission, 

misstatement, misleading statement or breach of duty by an Insured Person in his or her 

capacity as a director or officer of the Company . . .”  and “any matter asserted against an 

Insured Person solely by reason of his or her status as a director or officer of the Company . . .”  

Id. at II(M), p. 5. 

The Policy also contains certain exclusions, two of which Executive Risk has relied upon 

in denying coverage to Intervenors.  The first of these is Endorsement No. 3 to the Policy, the 

“Securities Exclusion,” which provides as follows:   

In consideration of the premium charge, this Policy does not apply 
to any Claim based on, arising out of, directly or indirectly 
resulting from, in consequence of, or in any way involving any 
actual or alleged violation of: 

 (1) the Securities Act of 1933, the Securities Exchange 
Act of 1934, the Investment Company Act of 1940, any other 
federal law, rule or regulation with respect to the regulation of 
securities, any rules or regulations of the United States Securities 
and Exchange Commission, or any amendment of such laws, rule 
or regulations; or 

 (2) any state securities or “Blue Sky” laws or rules or 
regulations or any amendment of such laws, rules or regulations; or 

 (3) any provision of the common law imposing liability 
in connection with the offer, sale or purchase of securities. 

 All other terms, conditions and limitations of this Policy 
shall remain unchanged. 

Id. at Endorsement No. 3, p. 33. 
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In the course of denying coverage to Intervenors, Executive Risk has also relied on 

Endorsement No. 9 of the Policy, a “General E & O Exclusion (with Management Carveback),” 

which provides as follows:  

In consideration of the premium charged: 
 
 (1) No coverage will be available under the Policy for 
Loss including Defense Expenses for any Claim made against any 
Insured based on, arising out of, directly or indirectly resulting 
from, in consequence of, or in any way involving an Insured’s 
actual or alleged rendering or failure to render the following 
services: 

  Investment Banking Services 
  Security Broker/Dealer Services 
  Securities Underwriting 
 
 (2) Paragraph (1) above is not intended, however, nor 
shall it be construed, to apply to Loss, including Defense Expenses, 
in connection with any Claim against an Insured to the extent that 
such Claim is for a Wrongful Act by Insured Person in connection 
with the management or supervision of any division, Subsidiary or 
group of the Parent Corporation offering any of the 
aforementioned services. 

 All other terms, conditions and limitations of this Policy 
shall remain unchanged. 

Id. at Endorsement No. 9, p. 40 (emphasis added). 

C. The Coverage Dispute 

Executive Risk denied coverage of both the NASD and court claims.  There have been 

many tenders to Executive Risk, all of which have been denied on the basis of the purported 

Policy exclusions pursuant to Endorsements Numbers 3 and 9.  Representative samples of these 

denials are provided with this motion.  See, e.g., letter dated August 22, 2003 from Chubb Group 

of Insurance Companies to James F. Dlugosch, et al. (Exhibit W to Kolbo Affidavit); letter dated 

October 2, 2003 from Chubb Group of Insurance Companies to Mary Jo Brenden (Exhibit X to 
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Kolbo affidavit); letter dated October 6, 2003 from Chubb Group of Insurance Companies to 

Kevin Eukel of Hays Companies (Exhibit Y to Kolbo affidavit). 

In the denials of coverage, Executive Risk has not disputed that the individual Intervenors 

are former officers or directors of Miller & Schroeder and, as such, are Insureds under the 

Policy.  Moreover, Executive Risk has acknowledged in various of the denial letters that the 

allegations against the individual Intervenors at least appear to constitute a “Claim” as that term 

is defined under the Policy, i.e. written notice of an intent by another to hold the individual 

officers and directors  responsible for a Wrongful Act.  See Policy, p. 2 (Exhibit V to Kolbo 

affidavit).  

Executive Risk has, however, maintained its denial of coverage on the basis of 

Endorsement Numbers 3 and 9.  It has done so even though claims notes produced in discovery 

reveal that Executive Risk has internally acknowledge the problems with its coverage position.  

The claim notes indicate, for example, that Executive Risk understands that the management 

carveback of Endorsement Number 9 is designed for cases of “vicarious liability” of officers and 

directors, which is at the heart of the allegations against the former officers and directors.  See 

claim notes dated November 5, 2001 (Exhibit Z to Kolbo affidavit).  Other claim notes confirm 

that Executive Risk understood that the management carveback could “possibly trigger the duty 

to defend.”  See claim notes dated November 30, 2001 (Exhibit AA to Kolbo affidavit).  It 

apparently even made an initial decision that “it would be appointing defense counsel.”  Id. 

(claim notes dated December 6, 2001 (Exhibit AA to Kolbo affidavit).  Moreover, its internal 

records establish that Executive Risk understood and anticipated one of the central arguments for 

coverage under the Policy—that there is an inconsistency between Endorsement Number 3 and 

the management carveback provision of Endorsement Number 9.  See claim notes dated 
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December 27, 2001 (Exhibit AA to Kolbo affidavit) (“[I]t appears that it [Endorsement Number 

3] might be inconsistent with the management carveback in the E&O Exclusion.”).  Nonetheless, 

perhaps because Executive Risk understood that the Heritage Bond claims “could hit fairly 

hard,” it has never acknowledged or accepted it coverage responsibilities.  See claim notes dated 

December 18, 2001 (Exhibit AA to Kolbo affidavit).  

Due to Executive Risk’s continued denial of coverage, Intervenors filed their action in 

United States District Court in November 2003,2 which Judge Rosenbaum has stayed pending 

resolution of this action, commenced by the Trustee in Bankruptcy against Executive Risk. 

Intervenors filed their Complaint in Intervention because of the existence of issues common to 

the two cases and because a decision by this Court without the participation by Intervenors could 

adversely affect their interests in the Policy.  As the most fundamental of those common issues 

can be resolved on the basis of the Policy language and as a matter of law, Intervenors have 

brought this motion for partial summary judgment to obtain a declaration that there is coverage 

under the Policy.3 

ARGUMENT 

I. STANDARD OF REVIEW FOR SUMMARY JUDGMENT 

Under Bankruptcy Rule 7056, incorporating Rule 56 of the Federal Rules of Civil 

Procedure, summary judgment may be granted if “there is no genuine issue as to any material 

fact and . . . the moving party is entitled to a judgment as a matter of law.”  See Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242 (1986); Celotex Corp. v. Catrett, 477 U.S. 317 (1986); 

Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (1986).  Summary judgment is 

                                                 
2 Civil Action No. 03-6339. 
3 The present motion does not seek an accounting of what amounts are owed or how they should be allocated under 
the Policy, which are issues more readily left for determination after the Court has resolved the legal issues 
presented by Executive Risk’s denial of coverage on the basis of the Policy exclusions.  
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proper if, taking all facts and reasonable inferences from those facts in the light most favorable to 

the non-moving party, there is no genuine issue of material fact, and the movant is entitled to 

summary judgment as a matter of law.  Lang v. Star Herald, 107 F.3d 1308, 1311 (8th Cir. 

1997).  Interpretation of an insurance contract, which this case concerns, presents a legal 

question that is appropriate for summary judgment.  See Iowa Kemper Ins. Co. v. Stone, 269 

N.W.2d 885, 886 (Minn. 1978). 

II. THE INDIVIDUAL INTERVENORS ARE ALL “INSUREDS” UNDER POLICY 
WHO HAVE SUSTAINED A “LOSS” ARISING OUT OF A  COVERED 
“CLAIM” 

In its many written denials of coverage, Executive Risk has never asserted the position 

that the individual Intervenors are not “Insured Persons” within the meaning of the Policy, or that 

the allegations against them arising out of the Heritage Bond Litigation do not constitute a 

“Claim” under the Policy. The facts establishing those matters are not in dispute, and the plain 

terms of the Policy compel the conclusion as a matter of law that the Intervenors are Insureds 

against whom Claims have been made under the Policy.  An “Insured Person” means “any past, 

present, or future director or officer of the Company,” i.e., Miller & Schroeder.  See Policy at p. 

2 (Exhibit V to Kolbo affidavit).  As shown from the affidavit of Kenneth Larsen (Exhibit U to 

Kolbo affidavit), all of the individual Intervenors were officers and/or directors of Miller & 

Schroeder during the Policy period (July 31, 2000 to July 31, 2003).  Moreover, all of the various 

statements of claim and complaints are clear in alleging that the individual Intervenors were at 

the material times officers and or directors of Miller & Schroeder.   

The grant of coverage is very broad with respect to what constitutes a Claim under the 

Policy against an Insured.  It encompasses allegations made by third persons against an Insured 

with respect to “Wrongful Acts,” a term that the Policy gives an extremely expansive definition.  

Among other things, a Wrongful Act includes “any . . . actual or alleged act, error, omission, 
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misstatement, misleading statement or breach of duty by an Insured Person in his or her capacity 

as a director or officer of the Company.”  See Policy at p. 3 (Exhibit V to Kolbo affidavit).  

Moreover, although alleged “act[s], error[s], and “omission[s]” of Insureds are among the 

matters constituting a Wrongful Act, the Policy requires even less to establish coverage:  A 

Wrongful Act can encompass matters alleged against an Insured “solely by reason of his or her 

status as a director or officer of the Company.”  Id. (emphasis added).  It is easy to see, from 

even a cursory review of the many statements of claim and complaints attached hereto and 

described above (see supra at 4-8) that the allegations made against the individual Intervenors 

fall within these very broad definitions of a Wrongful Act under the Policy.  The allegations 

relate to acts, errors and omissions, including negligent management and supervision, and they 

also extend to claims made solely on the basis of the status of the individual Intervenors as 

officers and directors.  For example, many of the statements of claim or complaints allege that 

the individual Intervenors are liable under certain securities laws due to their “control person” 

status, arising from their position as officers and/or directors.   

Accordingly, there is no genuine issue as to any material fact with respect to whether the 

individual Intervenors are Insureds against whom Claims under the Policy have been asserted in 

the various Heritage Bond Litigation, and from these undisputed facts the Court should rule as a 

matter of law that the individual Intervenors are covered under the Policy as Insureds for the 

Claims made against them in that litigation.  Such a ruling would mean that Executive Risk is 

liable for “all reasonable legal fees and expenses incurred by or on behalf of the” Insureds.  See 

Policy at p. 2 (defining “Defense Expenses”) (Exhibit V to Kolbo affidavit); id. at p. 3 (defining 

“Loss” under the Policy to include “Defense Expenses”).  For the purpose of determining 

liability for defense expenses, moreover, it would not be necessary to ascertain whether some of 
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the allegations in the various statements of claim and complaints are outside the terms of 

coverage of the Policy.  The reason is the well-settled rule that if any of the allegations in a suit 

are even arguably covered, the insurer is obligated to defend all of them.  See, e.g., 

Meadowbrook, Inc. v. Tower Ins. Co., 559 N.W.2d 411, 415 (Minn. 1997); Brown v. State 

Auto.  & Cas. Underwriters, 293 N.W.2d 822 (Minn. 1980).  See also U.S. Fidelity & Guaranty 

Co. v. Louis A. Roser Co., Inc., 585 F.2d 932 (8th Cir. 1978).  Executive Risk would also be 

obligated to pay judgments or settlements made for claims covered under the Policy.  See Policy 

at p. 3 (Exhibit V to Kolbo affidavit). 

Under Minnesota law, when a policyholder establishes a prima facie case of coverage it 

has met its burden and is entitled to coverage.  The Intervenors have met their burden of 

establishing coverage under the Policy, and the burden now shifts to Executive Risk to 

demonstrate that any exclusions contained in the Policy defeat coverage.  See, e.g., SCSC Corp. 

v. Allied Mut. Ins. Co., 536 N.W.2d 305, 313 (Minn.1995) Smith v. State Farm Fire & Cas. Co., 

656 N.W.2d 432, 436 (Minn. Ct. App. 2003).   Intervenors anticipate that Executive Risk will 

assert certain exclusions as a basis for denying coverage in its motion for summary judgment 

filed contemporaneously with Intervenors’ motion.  While Intervenors will respond in detail to 

the motion and arguments of Executive Risk when they are eventually made, the discussion 

below begins to address these anticipated arguments.  For the reasons discussed below, 

Executive Risk cannot defeat coverage on the basis of the exclusions it is expected to rely upon. 

III. EXECUTIVE RISK IS NOT RELIEVED FROM LIABILITY BY  
ENDORSEMENT NUMBERS 3 AND 9 TO THE POLICY 

On the basis of past denials of coverage, Intervenors expect that Executive Risk will 

argue that it is relieved from liability under the Policy on the basis of two endorsements to the 

Policy: Endorsement Number 9, titled the “General E & O Exclusion (With Management 
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Carveback”); and Endorsement Number 3, titled “Securities Exclusion.”  Exclusionary clauses 

are narrowly interpreted and strictly interpreted against an insurer.  See Bob Useldinger & Sons 

v. Hangsleben, 505 N.W.2d 323, 327 (Minn 1993); Hennings v. State Farm Fire & Cas. Co., 438 

N.W.2d 680, 683 (Minn. Ct. App. 1989).  It is an axiomatic principle of insurance law in 

Minnesota that when interpreting the terms of coverage in an insurance policy, the policy must 

be construed as a whole, and any doubts about the meaning of its language must be resolved in 

favor of the insured.  Hubred v. Control Data Corp., 442 N.W.2d 308 (Minn. 1989); Republic 

Nat’l Life Ins. Co. v. Lorraine Realty Corp., 279 N.W.2d 349, 354 (Minn. 1979) (stating that 

provisions must be given a meaning in accordance with the obvious purpose of the contract as a 

whole); Landico, Inc. v. American Family Mut. Ins. Co., 559 N.W.2d 438, 440 (Minn. Ct. App. 

1997) (“In order to effectuate the parties’ intent, ‘[t]he policy must be read as a whole, and 

unambiguous language must be accorded its plain and ordinary meaning.’”)  Under these rules of 

construction and a reasonable interpretation of the endorsements at issue, it is plain that they do 

not operate to exclude coverage. 

A. Endorsement Number 9 Does Not Exclude Coverage 

Endorsement Number 9 excludes coverage for an Insured’s “actual or alleged rendering 

or failure to render the following services:  Investment Banking Services; Security Broker Dealer 

Services; and Securities Underwriting.”  See Policy Endorsement No. 9 (Exhibit V to Kolbo 

affidavit).  Significantly, the endorsement also goes on to provide, however, that the foregoing 

“shall not be construed, to apply to Loss, including Defense Expenses, in connection with any 

Claim against an Insured to the extent that such Claim is for a Wrongful Act by Insured Person 

in connection with the management or supervision of any division, Subsidiary or group of the 

Parent Corporation offering any of the aforementioned services.”  See id. 
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While Endorsement Number 9 is designed to exclude coverage for some specifically 

identified types of  “error and omission” claims, it is, on its face, limited in application and 

explicitly does not preclude coverage for claims against officers and directors for alleged 

improper “management or supervision.”  This makes perfect sense.  While a directors’ and 

officers’ liability policy might be expected to include an exclusion for rendering professional 

services, such a policy would naturally be expected to protect officers and directors from claims 

by third persons relating to their management or supervision as officers and directors of the 

company.  Moreover, there is no reason to believe—certainly not from the language of the 

endorsement in this case—that coverage for management or supervisory liability excludes such 

claims when asserted by customers of the company instead of, for example, shareholders.  If 

Executive Risk had intended otherwise, it could easily have written the endorsement in a way 

that excluded coverage for claims of management or supervisory liability when such claims were 

made by customers.  It did not do so, and the plain terms of the endorsement extend coverage to 

any officer and director against whom claims are made for management or supervisory liability. 

There cannot be any genuine dispute that the various statements of claim and complaints 

in the Heritage Bond Litigation include allegations of management and supervisory liability 

against the individual Intervenors.  In many instances the allegations of negligent supervision are 

explicit.  In all instances, it is clear that the individual Intervenors are being sued at least in part 

because of their status as officers and directors, and not solely (and in most instances, not at all)  

because of the rendering or failure to render professional services in one of the specified areas.  

See generally statements of claim and complaints described supra at 4-8 and attached as Exhibits 

A through T to Kolbo affidavit).  To the extent, therefore, that Heritage Bond Litigation presents 

claims against the individual Intervenors based on their management or supervisory liability, 
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Executive Risk is obligated to pay for the defense of these claims, including any possibly 

uncovered claims that are part of the same action.  See supra at 16-17 (discussing and citing 

cases establishing a broad obligation to defend entire case when any allegations are arguably 

within coverage).  Moreover, Executive Risk is obligated to pay for judgments and settlement 

amounts arising from these covered claims. 

No court has had occasion to construe the specific “management carveback” provision 

that is at issue here.  However, a similar exception for management lapses was construed in 

Piper Jaffray Companies, Inc. v. National Union Fire Ins. Co., 967 F. Supp. 1148, 1158 (D. 

Minn. 1997).  In that case, Piper Jaffray sought coverage from its liability insurer for claims 

brought against its directors and officers by clients whose mutual fund investments suffered 

diminution in value.  Despite the fact that the policy at issue contained an endorsement excluding 

coverage for claims arising from the sale of mutual funds, Piper Jaffray argued that a broader 

professional services exclusion, which contained a failure to supervise exception, applied.  The 

court noted that there was “little textual support” for a failure to supervise claim in the 

underlying complaints, but nonetheless that it would give Piper Jaffray “the benefit of every 

ounce of doubt.”  Id.  As such, it declined to dismiss the action, stating: 

…the Court cannot say for certain that none of the claims fall 
within the scope of the corporate officer liability recognized under 
Minnesota law.  The facts alleged in the complaints do not 
preclude the possibility that some officers may have negligently 
failed to prevent torts allegedly committed by less senior officers 
or other employees. 

Id. at 1158.  In the subsequent proceeding, the court did grant summary judgment to the insurer, 

but it was based on the Court’s finding that the underlying complaints did not sufficiently allege 

supervisory lapses tantamount to a failure to supervise.  Piper Jaffray Companies, Inc. v. 

National Union Fire Ins. Co., 38 F. Supp. 2d 771, 782 (D. Minn. 1999).   
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In this case, unlike Piper Jaffray, there is ample textual support for failure to supervise 

claims in the underlying actions.  The Heritage Bond Litigation is replete with failure to 

supervise claims, as well as other tort claims such as negligence and breach of fiduciary duty 

brought against the directors and officers in their role as managers and supervisors at Miller & 

Schroeder.  Executive Risk’s internal claim notes produced in this case reveal that it too 

understands that the management carveback is intended to apply to claims of “vicarious liability” 

like those alleged in this case, (see claim notes dated November 5, 2001 (Exhibit Z to Kolbo 

affidavit)), and the company at one point even made a decision to appoint defense counsel (see 

claim notes dated December 6, 2001 (Exhibit AA to Kolbo affidavit)).  Yet inexplicably, 

Executive Risk has left its insureds abandoned and without the insurance resources for which 

they bargained to defend and indemnify against precisely the kind of claims contemplated by the 

management carveback.  The clear allegations of supervisory and management liability are more 

than sufficient to defeat as a matter of law any contention that Endorsement Number 9 operates 

to exclude coverage in this case. 

B. Endorsement Number 3 Does Not Exclude Coverage. 

Executive Risk has also based its denials of coverage on Endorsement Number 3 to the 

Policy, which excludes coverage for certain securities-related claims.  To give the endorsement 

the effect that Executive Risk seeks, however, the Policy would necessarily be rendered an 

illusory one.  This is so because under Executive Risk’s interpretation of Endorsement Number 

3, the “management carveback” in Endorsement Number 9 for claims based on  “Security 

Broker/Dealer Services” and “Securities Underwriting” could never  be operative.  It is well-

established in Minnesota and elsewhere that liability insurance coverage should, if possible, be 

construed so that it is not to be a delusion to the insured.  Jostens, Inc. v. Northfield Ins. Co., 527 

N.W.2d 116, 118 (Minn. Ct. App. 1995).  In Piper Jaffray, the Court relied on this principle in 



 22

broadly construing coverage for “failure to supervise,” because if such coverage only included 

the tort of negligent supervision, there would never be coverage for the insured, and the Court 

“doubt[ed] the parties intended this . . . to be a practical nullity.”  Piper Jaffray, 967 F. Supp. at 

1157.   

The illusoriness of coverage under Executive Risk’s interpretation of Endorsement 

Number 3 is all the more apparent in light of the undisputed fact that securities underwriting and 

securities-related services were the core business activities of Miller & Schroeder.  Indeed, 

James Dlugosch, Chief Executive Officer of Miller & Schroeder, who negotiated and obtained 

the directors’ and officers’ coverage at issue in this case, understood and expected that 

management-related claims against the officers and directors of the Company would be covered 

under the Policy, with particular reliance on the management carveback.  Specifically, 

Mr. Dlugosch testified that he understood that “Endorsement Number 9 was a clarification to 

ensure that Endorsement Number 3 was not going to be, would not expose the directors and 

officers to claims.”  See Exhibit BB to Kolbo affidavit at 48.  See also id. at 20-21 (describing 

the nature of Miller & Schroeder’s business with respect to securities). 

In addition to the problem of illusoriness, the language of the two endorsements, when 

read together, suggests at least ambiguity and confusion in the relationship between them.  

Internally, Executive Risk has acknowledged as much.  See claim notes dated December 19, 

2001 (Exhibit AA to Kolbo affidavit).  Yet in dealings with its insureds, the insurer has 

renounced its obligations to defend and indemnify.  It is well settled that ambiguities in an policy 

of insurance are construed against the insurer.  See, e.g., Gareis v. Benefit Ass’n of Ry Employees 

Ins. Co., 169 N.W.2d 730, 732 (Minn. 1969); Rusthoven v. Commercial Standard Ins. Co., 387 

N.W.2d 642, 644 (Minn. 1986). 
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Avoiding an interpretation that results in only the illusion of coverage under the 

management carveback, and resolving the ambiguity in the relationship between the two 

endorsements, is simply a matter of acknowledging that the securities exclusion contained in 

Endorsement Number 3 must be read together and in conformity with the management 

carveback contained in Endorsement Number 9.  Under such an interpretation, Endorsement 

Number 3 would not operate to exclude coverage for securities claims that are brought within 

coverage by the management carveback provision of Endorsement Number 9.  This result is 

consistent with the subjective intent of the insured, as shown from Mr. Dlugosch’s testimony, 

and it is a reasonable—indeed the only reasonable—interpretation of the Policy.  This 

interpretation would give effect to the reasonable expectations of the insured and to Minnesota’s 

“strong policy of extending coverage rather than allowing coverage to be restricted by confusing 

or ambiguous language.”  Columbia Heights Motors v. Allstate Ins. Co, 275 N.W.2d 32, 36 

(Minn. 1979).  See also, e.g., Atwater Creamery Co.  v. Western Nat’l Mut. Ins., 366 N.W.2d 

271, 276-77 (Minn. 1985).  

Even if Endorsement Number 3 excluded coverage for certain types of securities claims, 

by its plain terms it does not exclude coverage for alleged violations of NASD Conduct Rules, 

which are alleged in many of the arbitration proceedings against the Plaintiffs.  The endorsement 

specifies the types of securities claims that are excluded—those arising under the federal and 

state securities laws and common law claims.  However, the Endorsement conspicuously 

excludes the NASD Conduct Rules and NASD arbitration proceedings, suggesting that if the 

insurer had intended to exclude them, it would have known how to do so.   

The National Association of Securities Dealers is a private, non-profit organization.  It 

develops its own rules and regulations governing securities dealers and provides for mandatory 
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arbitration of claims in which a NASD rule violation is alleged.  Consequently, the NASD 

Statements of Claim against the Plaintiffs allege numerous violations of the NASD Conduct 

Rules.  For example, the Eldridge and Salley actions referenced above allege a violation of 

NASD Rule 2110, which governs “Standards of Commercial Honor and Principles of Trade,” a 

violation of NASD Rule 2210, which governs “Communications with Customers and the 

Public,” a violation of NASD Rule 2310, which governs “Recommendations to Customers 

(Suitability),” and a failure to supervise claim under NASD Rule 3010, which governs 

supervisory responsibilities.  These claims have nothing to do with the laws or rules listed in 

Endorsement No. 3.  Consequently, the exclusion does not apply to the NASD claims that have 

been brought against the individual Intervenors. 

There are additional reasons for concluding that Endorsement Number 3 does not exclude 

coverage, including arguments previously made by the Trustee in successfully opposing 

Executive Risk’s motion to dismiss filed at the outset of the this action.  See Plaintiffs’ 

Memorandum in Response to Defendants’ Motion to Dismiss, at 9-10, dated January 15, 2004.  

Moreover, as a review of the statements of claim and complaints attached to this memorandum 

reveals, the allegations extend to many claims other than securities-related claims.  There are, for 

example, claims based on fraudulent conveyance of assets and employment-related claims, 

which would not be excluded by the securities exclusion.  On the basis of authorities discussed 

above with respect to the duty to defend (see supra at 16-17), to the extent that any proceeding 

includes such claims outside the scope of the securities exclusion, Executive Risk has an 

obligation to provide a complete defense for both covered and uncovered claims in those 

proceedings. 
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CONCLUSION 

For the foregoing reasons, Intervenors respectfully request the Court to grant its motion 

for partial summary judgment by ruling that there are no genuine issues as to any material fact 

and that as a matter of law there is coverage under the Executive Risk Policy for the claims made 

against the individual Intervenors in the Heritage Bond Litigation. 

Dated:  October 29, 2004.  MASLON EDELMAN BORMAN & BRAND, LLP 

 
     By  e/Kirk O. Kolbo      
      Kirk O. Kolbo (#151129) 
      Matthew P. Lewis (#311996) 
     3300 Wells Fargo Center 
     90 South Seventh Street 
     Minneapolis, MN 55402 
     (612) 672-8200 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
         

      ) 
In re:      ) 
      ) Chapter 7 Case 
SRC Holding Corp.     ) BKY Case No. 02-40284 to 02-40286 
f/k/a Miller & Schroeder, Inc.   ) Jointly Administered  
and its subsidiaries,    ) 
      ) 
   Debtor.  )        
      ) 
Brian F. Leonard, Trustee,   ) 
      ) 
   Plaintiff,  ) 
      ) 
vs.      )  ADV Case No. 03-4284 
      ) 
Executive Risk Indemnity, Inc.,   ) NON-CORE PROCEEDING 
      ) 
   Defendant.  )        
      ) 
The Marshall Group, Inc., Jerome A.  )  
Tabolich, James E. Iverson, Edward J.  )  
Hentges, Kenneth R. Larsen, Steven W.  )  
Erickson, Paul R. Ekholm, and Mary Jo )  
Brenden,     )  
      ) 
and      ) 
      ) 
John M. Clarey, Kenneth E. Dawkins, and ) 
Joseph K. Halloran,    ) 
      ) 
   Intervenors.  )        

AFFIDAVIT OF KIRK O. KOLBO IN SUPPORT OF 
MOTION FOR PARTIAL SUMMARY JUDGMENT 

STATE OF MINNESOTA ) 
    ) ss. 
COUNTY OF HENNEPIN ) 

I, Kirk O. Kolbo, being first duly sworn upon oath, state and allege the following: 
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1. I am an attorney in the law firm of Maslon Edelman Borman & Brand, LLP 

licensed to practice law in the State of Minnesota, and I am one of the attorneys representing 

Intervenors in this matter. 

2. Attached hereto as Exhibit A is a true and correct copy of Eldridge v. Talley, et 

al., Amended Statement of Claim dated July 29, 2003. 

3. Attached hereto as Exhibit B is a true and correct copy of selected pages of In re 

Heritage Bond Litigation, Consolidated Class Action Complaint. 

4. Attached hereto as Exhibit C is a true and correct copy of Salley v. Miller & 

Schroeder Financial, Inc. et al., Claimant’s First Amendment Statement of Claim to Add 

MM&S Financial, Inc. as a dated October 2, 2001. 

5. Attached hereto as Exhibit D is a true and correct copy of Scott Penwarden’s 

Third Party Claim in Edge v. Penwarden et al. dated June 6, 2002. 

6. Attached hereto as Exhibit E is a true and correct copy of selected pages of 

Talley v. Miller & Schroeder Financial, Inc., Amended Complaint at ¶¶ 25, 27, 28, 29, 34, 241-

44. 

7. Attached hereto as Exhibit F is a true and correct copy of Talley’s Third-Party 

Claim in Timmerman v. Miller & Schroeder Financial, Inc. dated June 6, 2002. 

8. Attached hereto as Exhibit G is a true and correct copy of selected pages of 

Talley’s Third-Party Claim in Salley v. Miller & Schroeder Financial, Inc. 

9. Attached hereto as Exhibit H is a true and correct copy of Talley Third-Party 

Claim in Eldridge dated November 21, 2002. 

10. Attached hereto as Exhibit I is a true and correct copy of In re Fleshman v. Miller 

& Schroeder Financial Inc., Second Amended Statement of Claim dated January 16, 2003. 
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11. Attached hereto as Exhibit J is a true and correct copy of selected pages of 

Bekter v. U.S. Trust Corporation, Consolidated Fifth Amended Complaint. 

12. Attached hereto as Exhibit K is a true and correct copy of Augusta’s Third Party 

Claim in Fleshman v. Miller-Schroeder Financial, Inc. dated June 6, 2002. 

13. Attached hereto as Exhibit L is a true and correct copy of Herrmann v. Miller & 

Schroeder Financial Inc., Class Action Complaint dated November 20, 2001. 

14. Attached hereto as Exhibit M is a true and correct copy of Shustak v. Clarey, et 

al., Statement of Claim dated January 16, 2002. 

15. Attached hereto as Exhibit N is a true and correct copy of Moreland v. Miller & 

Schroeder Financial, Inc., Statement of Claim. 

16. Attached hereto as Exhibit O is a true and correct copy of English v. Miller & 

Schroeder Financial, Inc., Amended Statement of Claims dated May 28, 2002. 

17. Attached hereto as Exhibit P is a true and correct copy of McCauley v. Miller & 

Schroeder Financial, Inc., Claimant’s Amended Statement of Claim dated July 31, 2002. 

18. Attached hereto as Exhibit Q is a true and correct copy of In re Heritage Bond 

Litigation (Class Action), (02 ML Docket No. 1475 DT (RCx), Fourth Amended Consolidated 

Class Action Complaint. 

19. Attached hereto as Exhibit R is a true and correct copy of Respondent Mark 

Augusta’s Cross Claim in Lenser v. Augusta dated January 15, 2002. 

20. Attached hereto as Exhibit S is a true and correct copy of Onderwyzer v. Miller & 

Schroeder Financial, Inc., Second Amended Statement of Claim dated October 1, 2001. 

21. Attached hereto as Exhibit T is a true and correct copy of Formica v. Miller & 

Schroeder Financial Inc., Amended Statement of Claim dated December 12, 2001. 
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22. Attached hereto as Exhibit U is a true and correct copy of the Affidavit of 

Kenneth Larsen dated October 29, 2004. 

23. Attached hereto as Exhibit V is a true and correct copy of the Policy (No. 8166-

6027) issued to Miller & Schroeder, Inc. 

24. Attached hereto as Exhibit W is a true and correct copy of a letter dated 

August 22, 2003 from Chubb Group of Insurance Companies to James F. Dlugosch, et al. 

25. Attached hereto as Exhibit X is a true and correct copy of a letter dated October 2, 

2003 from Chubb Group of Insurance Companies to Mary Jo Brenden. 

26. Attached hereto as Exhibit Y is a true and correct copy of a letter dated October 6, 

2003 from Chubb Group of Insurance Companies to Kevin Eukel of Hays Companies. 

27. Attached hereto as Exhibit Z is a true and correct copy of the claim notes dated 

November 5, 2001 produced by defendant in discovery in this case. 

28. Attached hereto as Exhibit AA is a true and correct copy of claim notes dated 

November 30, 2001, December 6, 2001, December 18, 2001 and December 27, 2001 produced 

by defendant in discovery in this case. 

29. Attached hereto as Exhibit BB is a true and correct copy of excerpts from the 

deposition of James Dlugosch dated September 29, 2004. 

 FURTHER YOUR AFFIANT SAYETH NOT. 

 
      e/Kirk O. Kolbo     
      Kirk O. Kolbo 

Subscribed and sworn to before me 
this 29th day of October, 2004. 

 
e/Clarissa D. Robertson   
Notary Public 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
         

      ) 
In re:      ) 
      ) Chapter 7 Case 
SRC Holding Corp.     ) BKY Case No. 02-40284 to 02-40286 
f/k/a Miller & Schroeder, Inc.   ) Jointly Administered  
and its subsidiaries,    ) 
      ) 
   Debtor.  )        
      ) 
Brian F. Leonard, Trustee,   ) 
      ) 
   Plaintiff,  ) 
      ) 
vs.      )  ADV Case No. 03-4284 
      ) 
Executive Risk Indemnity, Inc.,   ) NON-CORE PROCEEDING 
      ) 
   Defendant.  )        
      ) 
The Marshall Group, Inc., Jerome A.  )  
Tabolich, James E. Iverson, Edward J.  )  
Hentges, Kenneth R. Larsen, Steven W.  )  
Erickson, Paul R. Ekholm, and Mary Jo )  
Brenden,     ) 
      ) 
and      ) 
      ) 
John M. Clarey, Kenneth E. Dawkins, and ) 
Joseph K. Halloran,    ) 
      ) 
   Intervenors.  )        

ORDER 

This matter came for hearing before The Honorable Nancy C. Dreher on December 16, 

2004 on the Motion of Intervenors The Marshall Group, Inc., Jerome A. Tabolich, James E. 

Iverson, Edward J. Hentges, Kenneth R. Larsen, Steven W. Erickson, Paul R. Ekholm, and Mary 

Jo Brenden (“Intervenors”) for Partial Summary Judgment declaring that there is coverage under 
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the policy of insurance issued by Defendant Executive Risk Indemnity, Inc. as alleged in the 

Intervenors’ Complaint filed in the above-referenced adversary proceeding. 

Thomas C. Atmore, of Leonard, O’Brien, Spencer, Gale & Sayre, Ltd., appeared on 

behalf of Plaintiff.  David H. Topol, of Wiley Rein & Fielding, LLP, appeared on behalf of 

Defendant.  Kirk O. Kolbo and Matthew P. Lewis, of Maslon Edelman Borman & Brand, LLP, 

appeared on behalf of the Intervenors The Marshall Group, Inc., Jerome A. Tabolich, James E. 

Iverson, Edward J. Hentges, Kenneth R. Larsen, Steven W. Erickson, Paul R. Ekholm, and Mary 

Jo Brenden.  Klay C. Ahrens, of Johnson Provo-Peterson, LLP, appeared on behalf of 

Intervenors John M. Clarey, Kenneth E. Dawkins and Joseph K. Halloran. 

Based on all of the pleadings, files, affidavits, and papers supplied by counsel, and the 

Court’s findings of fact and conclusions of law, 

NOW, THEREFORE IT IS HEREBY ORDERED AS FOLLOWS:  

 1. Intervenors’ Motion for Partial Summary Judgment is hereby GRANTED. 

 

Dated: ___________, 2004 

  
The Honorable Nancy C. Dreher 

     United States Bankruptcy Judge 

#360800 v1 
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In re:      ) 
      ) Chapter 7 Case 
SRC Holding Corp.     ) BKY Case No. 02-40284 to 02-40286 
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      ) 
Brian F. Leonard, Trustee,   ) 
      ) 
   Plaintiff,  ) 
      ) 
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Executive Risk Indemnity, Inc.,   ) NON-CORE PROCEEDING 
      ) 
   Defendant.  )        
      ) 
The Marshall Group, Inc., Jerome A.  )  
Tabolich, James E. Iverson, Edward J.  )  
Hentges, Kenneth R. Larsen, Steven W.  )  
Erickson, Paul R. Ekholm, and Mary Jo )  
Brenden,     )  
      )   
and      ) 
      ) 
John M. Clarey, Kenneth E. Dawkins, and ) 
Joseph K. Halloran,    ) 
      ) 
   Intervenors.  )        

CERTIFICATE OF SERVICE 

Chris Robertson, of the City of Minneapolis, County of Hennepin, in the State of 
Minnesota, being first duly sworn on oath, deposes and says that she is a secretary in the office 
of Maslon Edelman Borman & Brand, LLP, located at 3300 Wells Fargo Center, Minneapolis, 
Minnesota, and that on October 29, 2004, she made service of the following documents: 



1. Notice of Motion and Motion of Intervenors The Marshall Group, Inc., Jerome A. 

Tabolich, James E. Iverson, Edward J. Hentges, Kenneth R. Larsen, Steven W. Erickson, Paul R. 

Ekholm, and Mary Jo Brenden for Partial Summary Judgment; 

2. Memorandum of Law in Support of Motion for Partial Summary Judgment of 

Intervenors The Marshall Group, Inc., Jerome A. Tabolich, James E. Iverson, Edward J. Hentges, 

Kenneth R. Larsen, Steven W. Erickson, Paul R. Ekholm, and Mary Jo Brenden; 

3. Affidavit of Kirk O. Kolbo in Support of Motion for Partial Summary Judgment; and 

4. Proposed Order. 

upon the persons listed on the attached Service List by Federal Express Mail and United States 
Mail to said persons as indicated on the attached service list. 
 
 
      e/Chris Robertson     
      Chris Robertson 
 
Subscribed and sworn to before me  
this 29th day of October, 2004. 
 
e/Diane P. Runyan     
Notary Public 
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SERVICE LIST 

 
 
 
David H. Topol (VIA FEDERAL EXPRESS) 
Wiley Rein & Fielding LLP 
1776 K Street, N.W. 
Washington, D.C. 20006 
 
Thomas C. Atmore (VIA U.S. MAIL) 
Leonard, O’Brien, Spencer, Gale & 
  Sayre, Ltd. 
100 South Fifth Street 
Suite 2500 
Minneapolis, MN 55402 
 
Klay C. Ahrens (VIA U.S. MAIL) 
Johnson Provo-Petersen, LLP 
332 Minnesota Street 
Suite West 975 
St. Paul, MN 55101 

 

 


