UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re:

Li nda Kay W gdahl, BKY No. 3-97- 804
a/ k/ a Linda Kay Van Beck- W gdahl
a/ k/ a Linda Kay Van Beck,

Debt or .

This matter cane before the Court on
confirmation of Debtor's Chapter 13 plan. An
objection to confirmati on was nade by Carri age
House Condom ni um Associ ation (Carriage House) on
the basis that the Debtor is ineligible to be a
debtor in Chapter 13 pursuant to 11 U S.C. Section
109(g)(2). Appearances are as noted on the
record. Based on the Federal and Local Rul es of
Bankruptcy Procedure, the Court now nakes this

l.
FACTS

The essential facts are not in dispute. On
January 26, 1996, the Debtor filed for Chapter 13
bankruptcy protection, Case No. 3-96-435.

Carriage House filed a motion for relief fromthe
automatic stay based on the Debtor's post-petition
default on association dues. The relief from stay
noti on was resol ved through a stipulation in which
Carriage House agreed to "withdraw' the notion in
return for the Debtor curing the default and
payi ng Carriage House's attorney fees. The

stipul ation was approved by Court order on January
10, 1997. The order provided a provision allow ng
Carriage House to obtain expedited relief should
the Debtor default again or a "drop dead" cl ause.
On January 23, 1997, the Debtor requested and
obt ai ned a dism ssal of the bankruptcy case. She
was not in default on the Carriage House
obligation at the tine.

On February 7, 1997, the Debtor filed another
Chapter 13 case, Case No. 3-97-804. The Debtor
i ndi cated through her affidavit dated April 16,
1997 that the purpose of filing the new case was
to address issues of additional debt she had
i ncurred during the pendency of her previous
Chapter 13 case, tax liability, and to address
liability arising out of a car accident in which
she was involved. She was current on the Carriage
House debt at filing of the second petition

The Debtor seeks confirmation of her Chapter
13 plan, which contains the treatnent of the
Carriage House claimas provided in the



stipul ation agreed upon in the earlier case.
Carriage House is objecting to confirmation on the
basis that the Debtor does not qualify as a debtor
under 11 U.S.C. Section 109(g)(2).(F1)

.
ANALYSI S

The issue presented is solely whether the
Debtor is eligible to be a debtor under Chapter 13
pursuant to 11 U S.C. Section 109(g)(2). This
section provides:

Not wi t hst andi ng any ot her provision of

this section, no individual . . . may be

a debtor under this title who has been a

debtor in a case pending under this title

at any tine in the preceding 180 days if

. t he debtor requested and obtai ned

the voluntary disnissal of the case

following the filing of a request for
relief fromthe automatic stay provided
by section 362 of this title.

The burden of establishing eligibility to be a
debt or under the bankruptcy code lies with the
party filing the bankruptcy petition. 1Inre
Mont gonmery, 37 F.3d 413, 415 (8th Cir. 1994).

Several different approaches have been taken
by courts in order to determ ne whether a person
is eligible for bankruptcy under Section
109(g) (2) . o

Sonme courts have taken the "jurisdictional" or
"mandat ory" approach whi ch provides that the
determ nation for eligibility under Section 109 is
purely jurisdictional and a court does not have
the authority to exercise any discretion. See, In
re Keziah, 56 B.R 551 (WD.N.C. 1985); In re
Smth, 58 B.R 603 (WD. Penn. 1986). This
approach is not recognized in the Eighth Crcuit
whi ch has taken the position that Section 109 is
not meant to restrict the jurisdiction of the
federal courts, as it is a determ nation for
eligibility for bankruptcy relief not
jurisdiction. In re Montgonery, 37 F.3d 413, ftn.
5.

Anot her approach involves the exam nation of
the |l egislative history behind Section 109. This
approach focuses on the |egislative goal behind
Section 109 of curbing the abuse of multiple
filings under the bankruptcy code. The actions of
the party filing for bankruptcy protection are
examned to determne if the subsequent filing was
abusive in ternms of the abuses Congress was
attenpting to protect against by enacting this
provision. See, In re Santana, 110 B.R 819 (WD.
M ch. 1990); In re Patton, 49 B.R 587 (MD. Ga.
1985).

The Bankruptcy Appellate Panel of the Ninth
Circuit has taken an approach in which the court
exam nes the results of a mandatory application of



Section 109(g)(2); and, does not permt an
application of the section which would produce
illogical or unjust results. 1In re Luna, 122 B.R
575 (9th Gr. B.AP. 1991).

Courts have also viewed the status of the
relief fromstay notion at the tine of the
vol untary dism ssal of the case in order to
det erm ne whet her Section 109(g)(2) should apply.
If the relief fromstay notion was no | onger
pending at the time of the dismssal because it
had been resolved in sone manner, then, according
to these courts, it would not be appropriate to
di sm ss the case under Section 109(g)(2). Inre
Mlton, 82 B.R 637 (S.D. Ga. 1988).

VWile the situation presented in this case
essentially could be resolved the same under any
of the aforenentioned applicabl e approaches, this
Court finds the best approach to resolving this
issue is the "plain neaning" or "causal" approach
Thi s approach requires an exam nation of the
| anguage of Section 109(g)(2) and a determ nation
of the plain nmeaning of the I anguage. 1In this
case, at issue is whether "the debtor requested
and obtai ned the voluntary dism ssal of the case
following the filing of a request for relief from
the automatic stay provided by section 362 of this
title." The instrunental |anguage under this
approach is the determ nation of the nmeaning of
"followi ng". The Copman court held that "[t]he
word “following' in the statute requires sone
rel ati onship between the timng of the Section 362
request and the voluntary dismssal.” Inre
Copman, 161 B.R 821, 823 (E.D. Mssouri 1993).
The Copman court went on to state, "by requiring
that the debtor both “request' and “obtain' the
di smssal after the request for relief, the
statute requires a causal connection such that the
request for relief triggers the dismssal." 1d.

Thi s approach was al so adopted by the
Duncan court which stated:

Copman' s readi ng of the statute nost
accurately reflects the |legislative
intent that notivated adding this
subsection to the Bankruptcy Code in
1984. Absent a causal relationship,
there is no abuse to curb and no purpose
to be served by keeping the fornmner
debt or out [of] bankruptcy for 180 days.
In re Duncan, 182 B.R 156, 159

(WD. Virg. 1995).

The Duncan court went on to exam ne the definition
of the word "follow ng" frommany different
sources when it reached its conclusion that the,
"natural and common under st andi ng of the word
“following' includes a suggestion that there is
some causal relationship between the thing conm ng
before and the thing com ng after.™ 1d.



This Court too, concludes that the word
"foll owi ng" requires a causal connection between
the dism ssal of the case and the relief from stay
notion. The burden is on the debtor to show that
no such connection exists. Here, the debtor has
met this burden.

The Debtor cured the default in her
out standi ng obligation to Carri age House, and
consented to an order being entered with the "drop
dead" clause in the earlier case. She settled the
relief fromstay nmotion with Carri age House
causing it to "withdraw' the relief from stay
noti on.

The Debtor has established that she dism ssed
her case not because of any inpending fear of
forecl osure by Carriage House or because of its
relief fromstay notion, but because of her desire
to include additional debts in the plan. She has
at all times remained current under the
stipulation, and proposed a plan in this case
treating the claimas provided in the stipulation.
This Court finds that there is no connection
between the relief fromstay and dismissal in the
earlier case. Therefore, the Debtor has
established her eligibility as a debtor under
Section 109(g)(2).

M.
DI SPOSI T1 ON

Based on the forgoing analysis, it is hereby
ORDERED that the Debtor is eligible to be a debtor
under 11 U.S.C. Section 109(g)(2).

Dated: July 1, 1997 By the Court:

Dennis D. O Brien
Chief United States
Bankr upt cy Judge

(1)1. Wile at issue is whether Ms. Wgdahl actually
qualifies as a "debtor"”, for sinmplicity this

Court will refer to her throughout this order as

"the Debtor".



