UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF M NNESOTA
TH RD DI VI SI ON
In re:

SCOIT A, SCH RMER,

Debt or .

SCOIT A. SCH RMER,

Plaintiff,

V.

M NNESCOTA H GHER EDUCATI ON
COORDI NATI NG BQOARD,

ORDER RE:
PARTI ES CRCSS- MOTI ONS
FOR SUMVARY JUDGVENT

BKY 3-94-4207
ADV 3-95-152

Def endant .

At St. Paul, Mnnesota, this 24th day of January, 1996.

Thi s adversary proceedi ng came on before the Court on
Septenber 22, 1 995, for hearing on the parties' cross-notions for
summary judgment. The Plaintiff appeared by his attorney, Eric L.
Crandal I. The Defendant appeared by Janette K. Brinmer, Assistant
Attorney CGeneral. Upon the stipulation of facts subnmitted by the
parties and the menoranda and argunents of counsel, the Court nakes
the foll owi ng order.

NATURE OF PROCEEDI NG

The Plaintiff filed a voluntary petition under Chapter 7
of the bankruptcy Code on Septenmber 1 2, 1 994. The Defendant is
one of his scheduled creditors; it nade himan education |oan from



its Student Education Loan Fund ("SELF") in 1986.

Via this adversary proceeding, the Plaintiff seeks a
judgrment that his debt to the Defendant was di scharge during the
course of his bankruptcy case. In its answer, the Defendant seeks
a determ nation that the debt was excepted from di scharge

MOTI ON AT BAR

Pursuant to FED. R BANKR P. 7056, (FNl) both parties
have noved for summary judgnment on their respective requests for
relief. They have stipulated to all of the material facts, so this
matter is appropriate for summary adjudication. WS. A, Inc. v.
Liberty Mut. Ins. Co., 7 F.2d 788, 790 (8th G r. 1993); Coca-Col a
Bottling Co. v. Teamsters Local Union No. 688, 959 F.2d 1438, 1440
(8th CGr. 1992); In re Atkins, 176 13.13. 998, 1002 (Bankr. D
M nn. 1994); In re Sunde, 149 B.R 552, 554 (Bankr. D. M nn.
1992); In re Rany Seed Co., 57 13.13. 425, 430 (Bankr. D. M nn.
1985).

FI NDI NGS OF FACT

The Plaintiff enrolled at the School of Conmunication Arts
in Septenber, 1986. On Novenber 14, 1986, he applied for a SELF
loan fromthe Defendant, in the principal anpunt of $4,000.00. In
connection with that application, he signed a prom ssory note on
the standard formfor the SELF program pronul gated by the
Def endant. Under the |anguage of that note, the Plaintiff agreed,
in pertinent part, as follows:

4. PAYMENT

a. Interest. | will pay interest on ny |oan every three
months ("quarterly") while | aman "Eligible Student".
My paynments will begin three nonths after the date of
the first loan check I receive fromyou. | wll make
nmy |last quarterly interest paynment at the end of
the quarter in which | stop being an Eligible Student.
I will then make nonthly interest paynents under
the Thirteenth nonth after | stop being an
El i gi bl e Student.

b. Principal and Interest. | wll begin repaying
t he principal balance of ny |oan, plus interest,
inthe thirteenth nonth after | stop being an
El i gi bl e Student

The Def endant approved the Plaintiff's |oan application on
Decenmber 9, 1 986, and di sbursed the loan to himin two paynents
made during the winter of 1986-87.

G ven the dates on which the Defendant disbursed the
loan, the Plaintiff was to commence naki ng paynments of interest
only pursuant to Term4.a. of the prom ssory note no |later than
May, 1987.(FN2) The Plaintiff nmade his first paynent on
June 23, 1987, in the anmount of $48.07.

The Plaintiff conpleted his course of study at the Schoo



of Communication Arts in May, 1 987. Pursuant to Term4.b. of the
prom ssory note, he was to have commenced maki ng paynents of
principal and interest no later than June, 1988. (FN3)

The Plaintiff filed his petition for relief under Chapter
7 on Septenmber 12, 1 994. He received a discharge in due course,
on Decenber 13, 1994.

DI SCUSSI ON
As a general rule, the treatnment of debts |ike the one
at bar is governed by the prefatory part of 1 1 U S.C. Section
523(a)(8):
A discharge under [11 U S.C. Section] 1727 . . . does
not discharge an individual debtor from any debt--
for an educational benefit overpayment or |oan made,
i nsured or guaranteed by a governnmental unit, or nade
under any program funded in whole or in part by a
governmental unit or nonprofit institution, or for an
obligation to repay funds received as an educationa
benefit, scholarship or stipend

This provision creates a broad, self-executing exception from

di scharge in bankruptcy for educational-l1oan obligations. S. REP
No. 989, 95th Cong., 2d Sess. 79 (1978). The statute goes on to
create two exceptions to the exception. The Plaintiff relies on
the first one, Section 523(a)(8)(A), which allows the discharge of
education-1 oan obligations if

such | oan, benefit, schol arship, or
sti pend overpaynment first becane due nore than
7 years (exclusive of any applicable suspension
of the repaynent period) before the date of the
filing of the [borrower's bankruptcy] petition

This matter presents a single issue of |aw, which counse
for the parties have neatly and concisely identified: Were the
repaynent ternms of an educational |oan provide for the nmaking of
paynments of interest only during the student's course of study, and
defer the conmencenent of the reduction of the principal unti
after the student conpletes the course, when does the | oan "first
bec[ one due" for the purposes of Section 523(a)(8)(A)?

Rat her remarkably, this seens to be a case of first
i npression, at |east insofar as the published body of caselawis
concerned; there do not seemto be any reported decisions on this
i ssue.

The narrow i ssue presented here is governed exclusively
by the precise | anguage of Section 523(a)(8)(A).(FN4) The statute
draws a distinction between the "debt" that is discharged, and the
"l oan", the first due date of which commences the statute's seven-

year noratorium on di schargeability.

The fornmer is a defined termunder the Code.
'"[Dlebt' neans liability on aclaim. . . |,

11 U.S.C. Section 101 (12); and, in turn, in pertinent part,
"claim neans--
(A) right to paynment, whether or not such right

is reduced to judgnent, |iquidated,
unl i qui dated, fixed, contingent, matured,



unmat ur ed, di sputed, undi sputed, |egal
equi tabl e, secured, or unsecured

11 U.S.C. Section 101(5). Cdearly, the "right to paynment” that
constitutes a "debt" cognizable in bankruptcy is broader than just
t he principal anmount of any pre-petition advance of credit; it can
al so include such ancillary contractual entitlements as interest,
attorney fees, and costs of collection. Cf. In re Hunter, 771 F
2d 1126, 1131-1132 (8th Cir. 1985). (FN5)

In fixing the conmencenent of the noratoriumon

di schargeability, Congress chose to use a different word, "loan."
A court construing such an election in drafting nmust assume that it
was intentional. The Bankruptcy Code does not contain a definition

for the word "loan," whether at Section 101 or el sewhere. Absent
such a definition, or another indication that a word has a
speci al i zed nmeaning for the statute, the word is to be taken
according to the neaning given it in common usage, as |long as that
does not defeat the purpose for which the statute was passed.
Bruhn's Freezer Meats of Chicago, Inc. v. United States Dept. of
Agriculture, 438 F.2d 1332, 1338 (8th Cr. 1971).

Typically, "loan" is dictionary-defined as
somet hing lent, usually noney, on

condition that it is returned, with or

wi t hout i nterest

NEW WEBSTER S DI CTlI ONARY AND THESAURUS OF THE ENGLI SH LANGUAGE, at
580 (1992). The only principled way to give life to Congress's
el ection of term nology, then is to equate the term"loan" to the
princi pal amount of the credit originally extended, and nothing
nor e.

Congress's choi ce of |anguage, then, establishes that
t he seven-year noratorium on dischargeability conmences when the
first paynent of principal on an educational |oan becomes due
under the ternms of the underlying note. A debtor in
bankruptcy seeking to discharge an educational |oan under Section
523(a)(8)(A), then, does not have the benefit of any tinme during
which his obligation to nake paynent on principal was deferred,
whet her he had the cont enporaneous burden of paying interest as it
accrued, or not.

This conclusion furthers the | egislative purpose of
Section 523(a)(8)(A). Congress created a noratorium on
di schargeability of educational loans to maintain the integrity of
the federally-supported student | oan system and to ensure that the
program renmai ned viable for future generations of students. S.
REP. No. 230, 96th Cong., 1st Sess. 3 (1979), reprinted in 1979
US CCAN 936, 938 (legislative history of amendnent to broaden
scope of general nondi schargeability provision of Section
523(a)(8)). The noratoriumis designed to di scourage borrowers on
educational loans fromfiling for bankruptcy shortly after
graduation or other term nation of their educational course,
wi thout attenpting to repay their educational |oans and at the
begi nni ng of the career whose start was financed by those | oans.
S. REP. No. 882, 94th Cong., 2d Sess. 32 (1976), reprinted in 1976
US. CCAN 4713, 4744 (legislative history to former 20 U. S. C
Section 1087-3, statutory predecessor to Section 523(a)(8)(A)).
See also In re Nunn, 788 F.2d 617, 619 (9th Cr. 1986):



The statute was designed to ensure that graduates
woul d seek bankruptcy for legitimte reasons only,
and not nerely to avoid the obligation to repay
student |oans. The key to acconplishing the
congressi onal objective was the adoption of a

bar to discharge in bankruptcy for a fixed period
of time that would end sufficiently |ong

after the student's studies had term nated.

The noratoriumon dischargeability, then, deprives educational -
| oan borrowers of an unqualified right to general discharge in
bankruptcy, and preserves educational |enders' nonbankruptcy

collection remedies until the end of the noratoriumperiod. S. REP

No. 882, 94th Cong., 2d Sess. 32 (1976), reprinted in 1976
U S C.C AN 4713, 4744.
Currently, undergraduate courses of studies at colleges

and universities in the United States al nost invariably extend over

four to five years, and frequently longer. Wile many educati onal -
| oan programnms supported by federal and state governnents subsidize
or defer the paynment of interest during the termof the borrower's
enrol Il ment in school, others do not. |[If an educational |oan were
considered to "first becone due" upon the comrencenent of a

contractual duty to pay accruing interest, a student borrower could

concei vably exhaust the majority of the statutory noratoriumon
di schargeability while still a student. This result clearly would
be contrary to Congress's intent.

The result in the matter at bar, then, is
straightforward. Under the terns of the Plaintiff's loan fromthe
Def endant, his obligation to conmence reduci ng the principal anount

of the loan did not comrence until sonetine in June, 1988. Section

523(a)(8)(A) barred himfrom obtaining the di scharge of his

educational -1 oan obligation in any bankruptcy case conmenced within

seven years of that date. Because he filed for relief under
Chapter 7 within that period, then, his debt to the Defendant is
still excepted from di scharge

ORDER FOR JUDGVENT

Upon t he foregoing Findings of Fact and Concl usi ons of Law,
t hen,

IT 1S HEREBY ORDERED, ADJUDCGED, AND DECREED that the Plaintiff's

debt to the Defendant was excepted fromthe di scharge in bankruptcy
granted to the Plaintiff on December 13, 1994, in BKY 3-94-4207.

LET JUDGVENT BE ENTERED ACCCRDI NGLY.

BY THE COURT

/'S GRECORY F. KI SHEL
GRECORY F. KI SHEL
U S. BANKRUPTCY JUDGE



(FN1) This rule makes FED. R Cm P. 56 applicable to
adversary proceedi ngs in bankruptcy. |In pertinent part, FED. R
Cv. P. 56(c) provides that, upon a notion for summary judgnent,

[t]he judgnent sought shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits [submitted in
support of the nmotion], if any, show that there is no genuine
issue as to any material fact and that the noving party is
entitled to a judgnment as a matter of |aw

(FN2) This is the recitation in the parties' stipulation of fact.
Since the face of the note reveals that the Plaintiff received
his first |oan di sbursenent on January 9, 1987, the first

i nterest paynent was technically due on April 9, 1987.

(FNB3) This is the recitation in the parties' stipulation of
fact, without a specific date.

(FN4) In applying Section 523(a)(8)(A), several courts have
characterized the question of when an educational |oan first
becanme due as one of fact, to be resolved by reference to the
terns of the underlying note. Eg., In re Brinzer, 45 B.R 831
833 (WD. Va. 1984); In re Wiitehead, 31 B.R 381, 383 (Bankr.
S.D. Chio 1983); In re Cumey, 21 13.13. 170, 1 71 (Bankr. E.D
Tenn. 1982); In re Brown, 4 13.13. 745, 746 (Bankr. E D Va. 1
980). Wthout characterizing the issue as one of fact or |aw,
anot her court observed that it is "determ ned by reference to the
underlying | oan docunents including the prom ssory notes.” In re
Chisari, 1 83 B.R 963, 967 (Bankr. MD. Fla. 1995). Stil
others have ternmed the issue before themas one purely of |aw,
but of contract interpretation rather than statutory
construction. 1In re Wodcock, 45 F.3d 363, 365-367 (10th Gir.
1995); In re Bachner, 165 B.R 875, 878 (Bankr. N D 111. 1
994). MNone of these cases raise the issue presented here. Most
of them apparently invol ved educational |oans on which the
debtors' obligations to make current paynents of interest were
forgiven, tolled or otherwi se obviated during their attendance at
an educational institution. Ohers involved the consolidation of
several educational |oans, and whether such a reanortization

del ays the begi nning of the noratoriumon dischargeability.

H att v. Ind. State Student Assist. Conmm, 36 F.3d 21, 23-24
(7th Cr. 1994); In re Hesselgrave, 1 77 B.R 681, 684 (Bankr

D. Oe. 1995); Inre Martin, 137 B.R 770, 774-775 (Bankr. WD
Mo. 1992); In re Saburah, 136 B.R 246, 252 (Bankr. C.D. Calif.
1992).

(FN5) Though the Hunter court did not refer to the statutory
definitions of "debt" and "claim" it was applying the sanme
prefatory | anguage of 1 1 U S.C. Section 523(a) as is applicable
here. That |anguage, of course, creates exceptions to discharge
for "any" of several specified types of "debt."

(FN6) If state lawis relevant to the dispute at bar, it
supports this conclusion. In accordance with generally-
appl i cabl e Angl o- Areri can principles, Mnnesota | aw defi nes



"interest” as conpensation for the use of another's noney.
Thonpson v. Gasparro, 257 N.W2d 355, 356 (Mnn. 1977); GCeneral
MIlls, Inc. v. State of Mnnesota, 226 N. W2d 296, 299 (M nn.
1975); Lund v. Larsen, 24 N.W2d 827, 829 (Mnn. 1 946). This
definition undeniably contenplates that a creditor's recovery of
value in the formof interest is separate and distinct fromthe
val ue of the original extension of credit.

(FN7) I ndeed, given the current fiscal strictures on all

| evel s of government in the United States, future students will
probably face reductions in such subsidies and defernents, rather
than their preservation or expansion.



