UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:
John H Pomaville,

Ti mot hy D. Mbratzka, Trustee
for the Bankruptcy Estate of
John H. Pomaville,

Plaintiff,
V.

Jeanette Mary Pomavill e,

Def endant .

At M nneapolis, M nnesota, Decenber

Thi s proceedi ng cane on for

BKY 4-92-2600

ADV 4-95-211

ORDER DENYI NG MOTI ON
FOR SUMVARY JUDGVENT

29, 1995.

heari ng on Novenber

8, 1995, on the defendant's notion for sunmary judgnent.
John M Koneck and Jon C. Nuckl es appeared for the
defendant. Bradley J. Hal berstadt appeared for the

plaintiff.

This court has jurisdiction pursuant to 28 U S.C
Sections 157(a) and 1334 and Local Rule 201. This is a
core proceeding within the neaning of 28 U S.C. Section

157(b) (H).

BACKGROUND

John H Pormaville filed a case under chapter 7 on
April 7, 1992. The neeting of creditors was held on June
29, 1992. The trustee filed his Report of No Assets on
July 7, 1992. As a result, the bankruptcy case was cl osed
on Cctober 28, 1992. The case was reopened on June 16,
1995, so that a trustee could be appointed to investigate
an alleged transfer which the debtor failed to list on his
schedul es. The plaintiff is the successor trustee who was
appoi nted on June 22, 1995.(FNl) A conplaint agai nst Jeanette
Mary Pomaville was filed on July 17, 1995. The conpl ai nt
seeks to avoid the debtor's transfer to the defendant of
shares of stock in Sherlock Rufus Conpany. The defendant's
motion for summary judgenment was filed on October 18, 1995.

The defendant argues that the plaintiff's clains
based on 11 U S.C. Sections 544 and 548 are barred by the
applicable statute of limtations set forth in 11 U S.C
Section 546(a). The trustee does not dispute that the



pl ai n | anguage of Section 546(a) bars his clains. According

to Section 546(a), the trustee had two years from June 29,
1992, or until the case was cl osed, whichever was earlier

to commerce this action.(FN2) That tinme expired when the case
was closed. The plaintiff asserts, however, that the

doctrine of equitable tolling applies to Section 546(a) and
may be invoked in this case because of alleged fraud
perpetrated by the debtor and affirmatively conceal ed from
the original trustee.

DI SCUSSI ON
l. Sunmmary Judgnent WII Not Be Granted When There Are
Specific and Genui ne |ssues of Material Fact

Warranting a Trial

Under Rule 56 of the Federal Rules of CGivil
Procedure, summary judgnent is proper "if the pleadings,
depositions, answers to interrogatories, and adm ssions on
file, together with the affidavits, if any, show that there
is no genuine issue as to any material fact and that the
nmoving party is entitled to a judgnent as a matter of |aw "

Fed. R Cv. P. 56(c).(FN3) "The plain |anguage of Rule 56
mandates the entry of summary judgnent, after adequate tine
for discovery and upon notion, against a party who fails to
make a showi ng sufficient to establish the existence of an
el ement essential to that party's case, and on which that
party will bear the burden of proof at trial." Celotex
Corp. v. Catrett, 477 U S. 317, 322 (1986).

A The Burdens
1. The Moving Party

Initially, the burden is on the party seeking
summary judgnment. It is the noving party's job to inform
the court of the basis for the notion, and identify those
portions of "the pleadings, depositions, answers to
interrogatories, and admi ssions on file, together with
affidavits, if any, which it believes denonstrate the
absence of a genuine issue of material fact. Celotex, 477
US at 324. Sinply stated, the noving party nmust show t he
court that there is an absence of evidence to substantiate
the non-noving party's case. 1d. at 325. To that end, the
nmovant di scharges its burden by asserting that the record
does not contain a triable issue and identifying that part
of the record which supports the noving party's assertion
See Id. at 323; Gty of M. Pleasant, lowa v. Associated
El ectrical Cooperative, 838 F.2d 268, 273 (8th Cir. 1988).

2. The Non-nmoving Party

Once the novant has made its show ng, the burden
of production shifts to the non-noving party. The non-
nmovi ng party must "go beyond the pleadings and by [its]

own affidavits, or by the 'depositions, answers to
interrogatories, and adnmi ssions on file,'" establish that
there is specific and genuine issues of material fact
warranting a trial. Celotex, 477 U S. at 324 (quoting Fed.
R Cv. P. 56(c)). The non-noving party cannot cast sone
nmet aphysi cal doubt on the noving party's assertion
Mat sushita Elec. Indust. Co., Ltd. v. Zenith Radio Corp.
475 U S. 574, 586 (1986). The non-noving party nust
present specific significant probative evidence supporting
its case, Johnson v. Enron Corp., 906 F.2d 1234, 1237 (8th
Cr. 1990) sufficient enough "to require a . . . judge to



resolve the parties' differing versions of the truth at
trial." Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249
(1986) (quoting First National Bank of Arizona v. Cities
Service Co., 391 U S. 253, 288-89 (1968)). Any affidavits
must "be made on personal know edge, must set forth such
facts as would be admi ssible in evidence, and shal
affirmatively show that the affiant is conpetent to
testify to the matters stated therein." Fed. R Cv. P
56(e) (enphasis added). |If, however, the evidence tendered
is "merely colorable,” or is "not significantly probative,"
t he non-noving party has not carried its burden and the
court must grant summary judgnment to the noving party. Id.
at 249-50.

. Equitable Tolling Applies to Section 546(a)(1).

The doctrine of equitable tolling is read into
every federal statute of limtation including Section
546(a)(1). Holnberg v. Arnbrecht, 66 S.C. 582, 585
(1946); In re United Ins. Managenment, Inc., 14 F.3d 1380,
1385 (9th Cir. 1994)(stating that "[e]very court that has
consi dered the issue has held that equitable tolling
applies to Section 546(a)(1)."). Because the applicability
of equitable tolling is a fact-based decision, the
bankruptcy court determ nes whether equitable tolling
governs in any given case. 14 F.3d at 1385.

A. Positive Conceal nent

VWhen fraud goes undi scovered because the
def endant has taken positive steps after conm ssion of the
fraud to keep it conceal ed, Section 546(a)(1l) is tolled
until there is actual discovery of the fraud. Tonera v.
Galt, 511 F.2d 504, 510 (7th Gr. 1987). "[I]f the
wr ongdoer adds to his original fraud affirmative efforts to
divert or mslead or prevent discovery, then he gives to
his original act a continuing character, by virtue of which
he deprives it of protection of the statute until
di scovery.™ 1d. In such instances there is no obligation
on the part of the plaintiff to use due diligence to
di scover the fraud. In re Lyons, 130 B.R 272, 280 (Bankr
N.D. Ill. 1991). The defendant's conduct justifies tolling
of the statute of limtations. 511 F.2d at 510.

A bankruptcy case presents a rather different

slant on equitable tolling. In the typical situation, it
is the debtor's conduct rather than the defendant's conduct
whi ch invokes equitable tolling. In sone senses, this is

unfair to the defendant. On the other hand, unlike the
usual civil case where a plaintiff at |east has the
advant age of being a party to the underlying transaction, a
bankruptcy trustee nmust rely alnost entirely on a third
party (the debtor) to provide the information necessary to
uncover avoidable transfers.
B. Negligent Conceal nent

The statute may al so be tolled under the doctrine
of equitable tolling when "fraud goes undi scovered even
t hough the defendant [or in this case, the debtor] does
nothing to actively conceal it." Suslick v. Rothschild
Securities, Corp., 741 F.2d 1000, 1004 (7th cir. 1984).
The statute is tolled even when the debtor negligently
conceal s an asset. Schaefer v. First National Bank of
Li ncol nwood, 509 F.2d 1287, 1296 (7th CGr. 1975). 1d. In
these situations, a "plaintiff nust exercise due diligence



in attenpting to uncover the fraud." Id. "A plaintiff my
not rely on his own unawareness of the facts or lawto tol
the statute.”™ Hupp v. Gray, 500 F.2d 993, 996 (7th Gir.
1974) (citing Morgan v. Koch, 419 F.2d 993, 997 (7th Cr.
1969)). The plaintiff has the burden of show ng that
reasonabl e care and due diligence was exercised in seeking
to learn the facts which would disclose the fraud." 1d.
The extent to which a plaintiff used due
diligence is tested by an objective standard.” 14 F.3d at
1385. Due diligence requires a trustee to conduct searches
that are realistic in the ordinary course of a trustee's
performance of his duties. See In re Levy, 185 B.R 378,
381 (Bankr. S.D. Fla. 1995). Searches need not be so
extensive that service as a trustee is rendered
econom cally inplausible. 1d. A debtor's reliance on the
sworn schedul es and statenments filed by a debtor at the
commencenent of a bankruptcy case does not preclude
i nvocation of the doctrine of equitable estoppel. 1d. For
exanpl e, due diligence did not require a trustee to
undertake a routine property search which woul d have
uncovered a property
interest of the debtor which the debtor had failed to
indicate in his schedules and statenents. 1d.

I1l.Equitable tolling also applies to Section 546(a)(2).

As noted earlier, Section 546 has alternative
statutes of limtations. The statute bars actions such as
this one, either two years after the appointnment of a
trustee or when the case is closed, whichever is earlier
This case was closed. Therefore, tolling only the Section
546(a) (1) period does not help the trustee. Even if that
statute is tolled and is still running, and if
Section 546(a)(2) is applicable, the action would still be
barred. Such a result would have the effect of
evi scerating the doctrine of equitable tolling in many
bankruptcy situations making it |ess equitable than the
Supreme Court intended. |In fact, nost chapter 7 cases are
cl osed well before the two year period provided for in
Section 544(a)(1).

It is ankward to apply the doctrine of equitable
tolling to Section 546(a)(2). Statutes of limtations
typically have a begi nning and an endi ng point. They start
with a specific event and run for a specified period of
time. Thus tolling or suspending the running of that
period of tine nakes sense and leads to the result intended
by the doctrine. But Section 546(a)(2) really has no

particul ar beginning tine and has no particular period. It
has only an ending point. What does it nmean to toll the
statute of limtations in these circunstances? If the

Section 546(a)(2) period is tolled, when does it end? In
order to have the doctrine apply in this context,

conclude that the follow ng rul e makes sense: The
principal s enunci ated above in relationship to Section
546(a) (1) apply equally to Section 546(a)(2), and may act
to extend the Iimtation provided in Section 546(a)(2)
beyond the case's closing. |If equitable estoppel applies,
Section 546(a)(1) only bars the action to the extent that
the case is closed, either in the first instance or after a
subsequent reopeni ng, when the trustee had actual know edge



of the transfer while the case was open. For exanple, if,
the trustee discovers the transfer while the case is open
and the limtation provided by Section 546(a)(1) is tolled
by principals of equitable tolling, but allows the case to
be cl osed wi thout conmenci ng an action, then the action
woul d be barred by Section 546(a)(2). Simlarly, if a
trustee is aware of a transfer after a case has been
reopened, but neglects to conmence an action before the
case is closed again, then the action would be barred by
Section 546(a)(2).

The record on this notion indicates that the
original trustee did not have know edge of the transfer
prior to the closing of the case and, thus, principals of
equitable tolling may al so suspend the operation of Section
546(a) (2).

I V. Summary judgrment will be deni ed because evidence
presented by the plaintiff substantiates the
applicability of equitable estoppel under the facts of
thi s case.

It is undisputed that the sworn statenment of
financial affairs and the schedul es signed by the debtor
failed to disclose the existence or transfer of any
interest in the Sherlock Rufus Conpany. Likew se, there is
no mention of the Sherlock Rufus Conpany in the Pomaville's
Marital Term nation Agreenment dated Novenber 4, 1991, even
t hough both John H Pomaville and Jeanette Mary Ponmaville
agree that a transfer of the stock occurred in accordance
with their divorce agreenent. Although a Norwest Bank
l awsuit alleging fraudulent transfers was di scl osed by the
debtor in his Statenent of Affairs, the lawsuit fails to
mention the Sherl ock Rufus Conpany. 1In addition, the
record fails to disclose how or where a search by the
original trustee could have discovered the existence of the
debtor's interest in the Sherl ock Rufus Conpany or the
transfer of that interest.

The record | acks evidence as to the extent of the
original trustee's diligence in regard to uncovering the
Sherl ock Rufus stocks and transfer. This deficiency is
not, however, dispositive. A trustee may rely on the sworn
schedul es and statenents filed by a debtor if the fraud
conceal ed by a debtor could not have been uncovered in the
ordinary pursuit of a trustee's duties. It is unclear how
the trustee coul d have uncovered the existence of the stock
or the transfer. For exanple, it is not clear whether the
original trustee nade any inquiry at the neeting of
creditors which, if answered honestly, would have reveal ed
the transfer. Thus, there is a genuine issue of materi al
fact as to the trustee's diligence

Furthernore, if the debtor took positive steps to
deliberately conceal a transfer, equitable tolling applies
regardl ess of the trustee's diligence. Since the asset was
not listed on the sworn statenments and schedul es |isted by
the debtor and was left out of the Marital Term nation
Agreenent there is enough evidence of affirmative
conceal nent to create a genuine issue of material fact.

CONCLUSI ON
Al t hough equitable tolling applies to 11 U S.C
Section 546(a)(1), there is a genuine issue of material



fact as to the applicability of the doctrine to the facts
in this case

THEREFORE, | T IS ORDERED: The defendant's notion
for sunmary judgnent is denied.

ROBERT J. KRESSEL
UNI TED STATES BANKRUPTCY JUDGE

(1) The plaintiff was not the original trustee.

(2) Section 546 was anended in 1995, but the amendnent does
not apply to this case.

(3) Pursuant to Rule 7056 of the Federal Rules of Bankruptcy
Procedure, "Rule 56 Fed. R G v. P. applies in adversary
adversary proceeding[s]." See Fed. R Bankr. P. 7056.



