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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

In re: 

John Peterson Motors, Inc., 

Debtor. 
_--_____--__--_--__----------------- 
Robert C. Neill, Trustee, 

Plaintiff, 

BKY 4-84-1908 

ADV 4-85-151 

v. m 

John Borreson, 

Defendant and Third- 
Party Plaintiff, 

V. 

John Peterson, 

Third-Partv Defendant. 

ORDER DISMISSING 
THIRD-PARTY 
COMPLAINT 

At Minneanolis, Minnesota, Januarv 10, 1986. 

This matter came on for hearino on November 27, 1985, 

on the motion of the third-party defendant, John Peterson, for 

dismissal of the third-party complaint filed by the defendant, 

John Porreson. Pursuant to Pankruptcy Rule 7012 and Fed. R. Civ. 

P. 12(b)(l) and (6), Peterson asserts that this Court lacks 

subiect matter jurisdiction awl that Borreson has failed to state 

R claim upon 

appeared for 

defendant and 

which relief can he oranted. Phillip L. Kunkel 

the plaintiff and Reaina M. Chu appeared for the 

third-party plaintiff. John PeterSOn aweared pro - 



BACKGROUND 

The debtor automobile dealership, John Peterson Motors, 

Inc., filed a voluntary petition under Chapter 11 of the 

Pankruptcy Code on October 30, 19R4. An examiner was appointed 

pursuant to 11 U.S.C. 5151104 on Februarv 25, 1985. Pursuant to 

11 U.S.C. 5547 the examiner commenced this adversarv proceedina 

aoainst Borreson seekinq to recover S43,856.68 in alleqedly 

preferential pavmmts. Subsequently Borreson filed an answer 

tooether with a third-party complaint naminn John Peterson 

individually as a defendant. Borreson alleses that Peterson is 

liable for: the return of S14,000.00 owed as a result of the 

rescission of an alleaed stock purchase aqreement,l indemnity or 

contribution for any sums recovered aaainst Borreson by the 

plaintiff, and for costa and dichurscments. 

The case was converted from Chapter 11 to Chapter 7 on 

Julv 10, 1915. The Chapter 7 trustee, Robert C. Neill, was 

substituted for the examiner as the plaintiff on October 7, 1985. 

Poth uarties acree that Borreson paid $44,000.0@ pursuant to an 
agreement and that the aareementhas since been rescinded. There 
is, however, a dispute over the nature of the aoreement. While 
Borreson claims that he aareed to pav S100,000.00 over the course 
of several months in exchanoe for a 49% stock interest in John 
Peterson Motors, Inc., Peterson claims that norreson simply 
aoreed to lend John Peterson Motors, Inc. $lOO,OOO.OO and that 



DISCUSSION 

The notion to dismiss the third-part17 complaint is 

orounded in two provisions of Rule 12, Fed. R. Civ. P. First,., 

Peterson alleoos that this court Pees not have suhiect matter 

jurisdiction to hear the 514,OOO.OO claim. Peterson also alleges 

that both the $14,000.00 claim for monies owed on rescission of 

the alleged stock purchase aqreement and the claim for indemnity 

or contribution fomany and all sums recovered by the trustee in 

the main action fail to state a claim upon which relief can be 

oranted. I aoree that this court does not have the requisite 

subject matter jurisdiction to hear the $14,000.00 claim, and I 

have decided that the claim for indemnity or contriubtion must be 

dismissed for the same reason.2 

The broper focus on a motion to dismiss for lack of 

suhiect matter jurisdiction must be on the district court because 

this court is not iurisdictionally a separate court. See - 

Firestone v. Da1.e Eeoqs & Asscciatas (In re Northwest Cinema 

Corn.), 4q B.R. 479 (Bktcy. D. Minn. 1985). The district court 

has orig ins.1 hut not exclusive !urisdictian of all civil 

proceedinqs arisino under Title IS, or arisinq in or related to 

cases under Title 11. 28 U.S.C. §1334(b). The bankruptcv court 

2 
&lthouoh Rorreson has asserted a lack of iurisdictian over the 
subject matter defense pursuant to Fed. R. Civ. P. 12(S)(l), the 
lack of subiect matter iurisdiction also mav he asserted at anv 
tip,= by the Court sua snbnte. Clark 7;: P;?nI Grav, Inc., 306 
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is a unit of the district court. 28 U.S.C. 5151.3 Thus, 28 

U.S.C. ~1334 defines the limits of this court's subject matter 

jurisdiction. 

The outer limits of the statutory iurisdictional grant 

consist of civil proceedinqs "related to cases under Title 11". 

2R U.S.C. 51334(b). A number of courts have attempted to define 

"releted" oroceedinos. See, e,a., In re Lafavette Radio - 

Electronics Coro.C761 F.2d 84 (2nd Cir. 1985); In re K & L 

Limited, 741 F.2d 1023 (7th Cir. 1984): Pacnr v. Hiaains, 743 

F.2d 984 (3rd Cir. 19R4); In re Davis, 730 F.2d 176 (5th Cir. 

1984): ?fatter of Colorado Enemy Supply, Inc., 728 F.7.d 1283 

(10th Cir. 1984): Kelly v. Salem Mortqaqe Co., 41 B.R. 420 (D.C. 

E.D. Mich. 1984): In re Earl Rowenbuck Farms, Inc., 51 B.R. 913 

(Ektcv. E.D. Mich. 1985); In rc American Eneray, Inc., 50 BR. 175 

(Bktcy. N.D. 19R5): In the Fatter of McRae Fire Protection, Inc., 

49 B.R. 773 (Ektcy. E.D. Mich. 1985); In re Hall, 30 B.R. 799 

(Rktcy. Ir.D. Tenn. 1983). In doins so, courts tend to focus on 

the nexus between an allesedly "related" civil proceedina and the 

ubderlvino bankruntcv case. Of the maw standards articulated 

for determinino whether a proceedino is related, the most 

inclusive test is "whether the outcome of the proceedinq could 

conceivablv have any effect on the estate hein@ administered in 

3 
The district court mav provide that bankruotcy cases and 
oroceedinqs shall be referred to the hankruotcv iudqes. 2.8 
U.S.C. 9157(e). Pursuant to the order of reference dated 

,"'L"i--~~~~~~-~~~~~~~~27~4 ,Z984. and -Loc?ak$ank~pt~ RUle-c.l@ kh) q-th&aPiata+cXp,qp 
'C&&t for' the-District of Minnesota made 'such a-~ferX%~a"'~':-'*- 
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bankruptcy." Bacor, Inc. v. Aiooins, 743 F.2d 1984 (3rB Cir. 

19B4): In re General Distributors, Inc., 21 B.R. 89A (Bktcv. E.D. 

N.Y. 19B2): In t-e Hall, 30 B.R. 799 (Bktcy. M.D. Tenn. 1983); 2 

re Pierce Coal h Const., Inc., 49 B-R. 779 (Bktcy. E.D. Hich. 

1985). 

Clearly, the outcome of the third party action in this 

case cannot conceivably have any effect on the debtor's estate. 

Althounh at least&w0 oE the alleoed preferences in the main 

action arise from the same set of facts as the third-oarty 

complaint, the sole leoal issue in the thirA-oarty action appears 

to be the question of whether the debtor or Peterson himself is 

indebted to Rorreson for $44,000.00, and that issue will be 

resolved to determine whether Forreson received oreferential 

transfers from the dehtor ccrooration. The dispute is between 

two non-debtors over who should he ultimately resoonsible for 

sums recovered from Eorreson in the main action.* As it stands, 

the trustee will recover preferences from Borreson or he will 

not. If the trustee prevails, Eorreson will seek reimhursement 

from Peterson. The third-Dortv action will have no hearin? on 

whether or to what extent the estate recovers allenedly 

preferential payments. Thus, even under this liberal test, 

4 
A z!.nim for indemnity or contribution, if successful, will merely 
adiust the rinhts between the defendant and the third-party 

: ';"~py$~~i i .i,ir.j. 
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Bnrreson's third-narty complaint is not a related proceedino and 

therefore falls outside of the iurisdictional nrant of 28 U.S.C. 

51334. 

Absent an independent basis for iurisdicticn a federal 

court is empowered to adjudicate state law claims under the 

doctrine of ancillary jurisdiction.5 The test for ancillary 

iurisdiction, which nenerally nermits a court to exercise 

jurisdiction over ,closelv related third-party complaint, is 

apnllcable only under limited circumstances: 

Ancillary jurisdiction mav only operate when 
there is a tiqht nexus with the subiect 
matter aroperlv in federal court. This nexus 
or looical relationship between the main 
federal claim and the incidental state claim 
arises (1) when the same aaqreqate of 
operative facts serves as the basis for both 
claims or (2) when the core of facts 
sunuortinq the oriainal claim activates leqal 
riohts in favor of a partv defendant that 
would otherwise remain dormant. 

Eaoerton v. Valuations, Inc., 69R F.2d 1115 (11th Cir. 19R3) 

(citations omitted). Rorreson's third-party complaint does arise 

out of the same facts as at least two of the preference pavments 

5 
Presumablv Parresort’s claim for indemnity or contribution is 
based on state law. There is no federal general common law, Erie 
R. Co. v. Tomckins, 304 U.S. 64 (1938), and " (a] bsent some 
Conoressional authorization to formulate substantive rules of 
decision, federal common law exists only in such narrow areas as 
those concerned with the rishts and obliqations of the United 
States, interstate and international disputes implicatino the 
conflictino rinhts of sCates or our relations with foreiqn 
nations, and admiralty cases." Texas Industries, Inc. v. 
Radcliff Materials, 451 U.S. 630 (1981). There is certainly 
nothinq in Title 11 to suooent that Conoress expressly or 

"li .-a' "'.'y& ~ -!'" ,,,i ,~YY+&aplicitly -~?,~eF.dect~.Spy;~m=~a,t~~#.trrfrrh~~,f?ai,:~nnt~~~~~f~~~~&r,:~~~~~ 
indimnftn. I ~,q-U‘. 
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in dispute in the main action. More importantly, courts uni- 

formly hold that a defendant's claim against a third-partv 

defendant under Rule 14, Fed. R. Civ. P., is within the ancillary 

jurisdiction of the federal courts. See, s, In re Wood, 52 - 

B.R. 513 (Bktcy. N.D. Ala. 1985); Roqers v. Aetna Cas. Insur. 

co., 601 F.Zd 84@ (5th Cir. 1979): In re Alhert & MacGuire Sets. 

co.. 7n F.R.D. 361 (D.C. Pa. 1976): Wrioht h Miller, FEDERAL 

PRACTICE & PROCEDUlb: CIVIL '1444. 

The dispute between Rorreson and Peterson is before 

this court on the third-party complaint of Forreson, who was 

himself named as a defendant in an action brought pursuant to 11 

U.S.C. 9547. Rule 14, Fed. R. Civ. P., which is made applicable 

to this proceedi.na by Bankruptcv Rule 7014, aoverns third-party 

practice and provides in pertinent Fart: 

At any time after commencement of the action 
a defending party, as a third-partv olain- 
tiff, may cause a summons and ccmplaint to he 
served upon a person not a partv to the 
action who is or mav he liable to him for all 
or Dart of the plaintiff's claim anainst him. 
. . . 
The person served with the summons and 
third-party complaint, hereinafter called the 
third-partv defendant, shall make his 
defenses to the third-oartv plaintiff's claim 
as provided in Rule 12 and-his counterclaims 
aaainst the third-Dartv plaintiff and 
cross-claims aosinst other th ird-partv 
defendants as Drorrided in Rule 13. . . . 

Fed. P.. Civ. P. 14 (emphasis added). The primary purpose of 

Fule 14 is to promote iudicial efficiencv and it is intended to 

provide a mechanism for disnosina of mul.tiple claics arisino from 

-7- 



296 (7th Cir., 1975): Eastmar Chemical International, Ltd. v. 

Virainia National Pank, 94 F.R.D. 21, (D.C. Tenn. 1981); Tiesler 

v. Martin Paint Ptores, 76 F.R.D. 640 (D.C. ?a. 1977); In re 

Jovanna Holitoos, Inc., 21 B.R. 323 (Bktcv. S.D. N.Y. 1982). A 

third-party action is proper only when the third-party's liab- 

ility is somehow dependent on the outcome of the main action or 

when the third bartv is secondarily liable to the defendant. 

Heflev v. Textron, ac., 713 F.2d 1487 (10th Cir. 1983); U.S. v. 

Joe Grass0 b Son, Inc., 380 F.2d 749 (5th Cir. 1967); Index Fund, 

Inc. v. Hacouian, 417 F.Suup. 738 (S.D. N.Y. 1976). In order to 

maintain a third-partv complaint, a direct line of liability must 

be alleaed to exist between the third-partv plaintiff and 

third-partv defendant. Moorhead Construction Companv, Inc. v. 

Ci+v nf Grand Forks, 50R F.2d 100s (0th Cir. 1975), citinq 6 

Wrioht and Miller, Federal Practice and Procedure 51442. It is 

not enouah that the third-party claim is alleoed to stem frnm the 

sane transaction. Nacunst v. Western Union Tel. Co., 76 F.R.D. 

631 (D.C. Kansas 1977). Finally, while Rule 14 should be 

liberally construed, the Permissibility of a third-party action 

is comrritted to the discretion of the court. Farmers & Merchants 

Mutual Fire Insurance Comoanv 11. Pulliam, 481 F.2d 670 (10th Cir. 

1973): General Electric Companv v. Irvin, 274 F.2d 175 (6th Cir. 

1960): Wr;oht and Miller, Federal Practice b Procedure: Civil 

61443. 



Rorreson's third-party complaint does arise out of the 

same factual circumstances as the trustee's preference action. 

The outcome of the preference action with respect to two of the 

payments in particular6 nay well depend on resolution cf the 

issue of whether the debtor or Peterson himself owes Eorreson 

S44,O@O.C@. That same question appears to he the sole issue in 

the third-party complaint. Furthermore, assuainq there is a 

basis for the inemnity claim, Peterson's liability can be 

characterized aa dependent on the outcome of the main action.7 

But aqain, this is not enouqh without some showino that there 

exists a direct line of liability between Borreson and Peterson, 

which brinas us to the substance of the third-party complaint. 

Rule 14 is arocedural only; impleader is prooerly limited to 

situations where a riqht to relief exists under the applicable 

6 
The trustee seeks to recover transfers bv checks totalina 
$43,P56.64. The only two checks relevant to the third-party 
action are no. 8340 for $20,000.00 and no. 9076 for slO,OOO.OO. 
Borreson claims both checks represent partial repayment of monies 
f-IUP on the cancelled contract. Peterson aarees that check 
no. s34n was intended as repayment , but he suciaests that check 
t-IO. 

7 
9076 was for severance pay. 

11 U.S.C. 5550 nrovjaes in pertinent part: 

. . . to the extent that a transfer is avoided under 
section 547. . .the trustee may recover. . .the property 
transferred. . .from-- 

(1) the initial transferee of such transfer or the entitv 
for whose benefit such transler was made. . . 

11 0.S.C. SSSO(a)(l). Entity is defined to include a person. 11 
U.S.C. Slrll(14). It appears under the facts as alleqed hv 

_ ',+<"; . . . . i T ., :&orresonj.that.*,the trustee. could seek-recovery from cite,*,,.,, 
Borreson or Peterson. 
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Substantive law. Hefley v. Textron, Inc., 713 F.2d 1487 (10th 

Cir. 1983): Colton v. Swain, 527 F.2d 296 (7th Cir. 1979): Hurrav 

v. Reliance Ins. Co., 60 FRD 390 (D.C. Minn. 1973). 

The purpose of the inaoiry into the substance of both 

counts of the third-party complaint is twofold. In addition to 

decidipa whether the action is proper under Rule 14(a), which 

would in turn support ancillarv jurisdiction, Peterson alleoed 

that both counts cbthe complaint fail to state a claim upon 

which relief can he ornnted. In this reoard Borreson correctlv 

pointed out that a Rule 12fb)(6) motion shall be treated as one 

for summarv iudament where matters outside the pleadings are 

presented to and not excluded by the court. Here Peterson 

submitted an affidavit together with his motion and that affi- 

davit has not been excluded. Accoreinqly, that part of 

Peterson's motion alleginq a failure to state a claim "non which 

relief can be qranted shall be treated as a motion for summary 

judgment. Rule 56, Fed. R. Civ. P., which is made applicable to 

this proceedins by Rankruptcv Rule 7056, provides that summary 

iudament shall be prantcd where "there is no qenuine issue as to 

anv material fact and that the moving party is entitled to 

iudament as a matter of law". In decidins the summary juEament 

motion, I must view each fart in the liqht most favorable to 

Porreson, the non-movinn partv. Snnll v. United States, 680 F.2d 

545. 547 (9th Cilr.), cert. denid, 459 U.S. 989 (19RZ); Diehold 

v. Civil Service Comv'n, 611 F.2d 697, 699-700 (8th Cir. 1979); 

Fed. R. 7,~ r,:,. i u,. .:I:: ~+.I+ P-3WcL cfn-:ccnnectian with th~sllmrna~*jud~~lit'r'I~~~~ 
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motion, Peterson bears the burden of demonstratins that there 

exists no issue as to any material fact and that he is entitled 

to judament as a matter of law. 

First I must examine the substantive basis of the claim 

for indemnity or contribution. At the outset, taking every 

alleaation as true, it is clear under these circumstances that 

Borreson seeks indemnification rather than contribution. Both 

indemnity and comibution are remedies based on equitable 

principles to secure restitution to one who has paid more than 

his just share of a liabilitv. White v. Johnson, 272 Minn. 363, 

137 N.W. 2d 674 (1965). However the two remedies are siqnifi- 

cantly different in application, a distinction explained some 25 

years aqo hv the Minnesota Supreme Court: 

The principles qovernina contribution and 
indeanitv are similar both in oriqin and in 
character. In modern law these principles 
comprise the subit=c?t that is treated under 
the qeneral title of restitution. The 
princinles of restitution are derived from 
the Old common-law actions of oeneral 
assumpsit and those which we now call 
quasi-contract and from the eauitable 
orinciples of uniust enrichment. The hasis 
of the rioht to restitution is the belief 
that men should restore what comes to them by 
mistake or at another's expense, and that it 
is unfair to retain a benefit or advantase 
which should helono t0 another. This 
statement is, however, merely a aeneraliz- 
atinn of the more specific principles 
underlyinq the subject. Like most such 
generalizations, this is too vaque to be of 
much assistance in the determination of 
specific cases. Althouqh both contribution 
and indemnitv rest uoon this common concept, 
they are sionificantlv different in specific 
application. ; ST.. In--.i;;-,iT. : '." .< ~...% .- . ..'l rlai6~s*rl T;r*r ,,.= ~~ -.**... +a P‘n~"‘*‘.*.~ri-~~~~,r 
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Contribution is the remedv securino the riaht 
of one who has discharaed more than his fair 
share of a common 1iahilit.y or hurden to 
recover from another who is also liahle the 
pronortionate share which the other should 
PPV or bear. Contribution rests upon 
principles of equity. Indemnity is the 
remedy sccurino the riaht of a person to 
recover reimbursement from another for the 
discharqe of a liability which, as between 
himself and the other, should have been 
discharaed hv the other. 

. . .Contribution is agnropriate where there 
is a commbn liability amona the parties, 
whereas indemnity is appropriate where one 
party has a primary or areater liabilitv or 
duty which justly requires him to bear the 
whole of the burden as between the parties. 

Hendrickson v. Minnesota Power and Liaht Co., 258 Minn. 386, 371, 

104 N.W.2d 843 (1960) (citations omitted). The trustee seeks to 

recover allenedly ureferential transfers. Borreson claims that 

Peterson, and not the debtor, is liable to him for $44,000.@0. In 

the event the trustee prevails, Borreson in turn seeks to recover 

the entire amount from Peterson under principles of indemnity. 

The relief souoht is an all or nothina proposition; the debt is 

either Peterson's or there is no orounds for recovery. In short, 

there is sinnlv no basis for contribution. 



With the focus prooerly on indemnitv J must decide, 

treatinq each of Borreson's alleaations as true, whether Peterson 

is entitled to judament as a matter of l~w.~ Borreson did not 

offer any leoal or equitable supuort for the indemnity claim 

other than an alleaation that it was Peterson who received the 

benefit of the alleaed preferential transfers. Peterson asserted 

that he is not indebted to Borrason personally and that he 

received no benefitrfrom the dehtor's payments to Borreson. After 

reviewinn the principle of indemnity and the relevant case law I 

have concluded that under these circumstances Borreson would not 

be entitled to reimbursement from Peterson for sums recovered 

from him in the preference action. 

Indemnitv is senerally said to rest upon contract, 

either express or implied, hut there are numerous exceptions 

which suoaest that equitable princioles must aovern indemnity 

determinations. Hendrickson v. Minnesota Power and Liaht Co., 

259 Einn. 368, 104 N.W.Zd, 843 (1960) (citations omitted). Here 

there is not an indemnity contract establishins the requisite 

r?irect line of liability between Rorreeon and Peterson. Indemnity 

Tav also he recovered if the evidence establishes an implied 

8 

Recause dismissal 
subiect matter, I 

is warrant4 by J lack of jurisdiction over tho 
am reluctant to address the summary jlldament 

issue, which of course constitutes xdeterminatinn an the merits. 
However the iurisdictional analysis reauires an examination of 
the merits of the inclamnitv claim. I think it is appropriate to 

_, _". ..~;..~J~~lc%,Petersoa ta the. ~ummary,j udame+Lstandard unde.r,,Sh%se ,++ 
unnsual procedural circumstances. 
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contract, Henderson v. Eckern, 115 Minn. 410, 132 N.W. 715 

(191l)r but aqain there is nothino in this case to support such a 

findino. 

Tort indemnity is based on a concept of primarv and 

secondary liability and is qenerally cranted when co-tortfeasors 

are liable for the iniuries of a third partv but one tortfeasor 

has breached a duty which he owed to both his co-tortfeasor and 

the third party. ~Lunderhera v. Pierman, 241 Minn. 349, 63 

V.W.Zd 355 (1953). Classic examples include dn employer who is 

vicariouslv liable for acts of his employee and a retailer who 

sells a defective product and is entitled to indemnity from the 

manufacturer. Principles of tort indemnity are irrelevant here 

absent evidence of tort liebility. 

I have been unable to find a case even rerrotelv similar 

to this one. I recoanize however that indemnity is an equitable 

princiole and that its apolicetion must turn on the facts of each 

case. Sorenson V. Safetv Flate, Inc., 298 Minn. 253, 216 N.W.2d 

859 (1974); Farr v. Armstrono Pubber Co., 298 Minn. 83, 179 

N.W.2d 64 (1970). Succinctly stated, indemnity: 

rests upon the prooosition that when one is 
COmpelleA t@ Pay ICOne” which in justice 
another ouaht to pay, the former may recover 
of the latter the sum so paid, unless the one 
makino the payment is barred by the wronoful 
nature of his conduct. 

-14- 



Lunderbera v. Rierman, 241 Minn. 349, 63 N.W.Zd 355 (1953), 

auotina Restatement, RESTITUTION 976. Thus, Borreson takes the 

oosition that Peterson discharoed a personal debt with corporate 

funds and benefitted from the alleped preferences, and that 

therefore he should he compelled to bear the financial burden.g 

In addition to the lack of case support, the facts as 

alleoed by Rorreson are not consistent with the eauitable 

rationale behind irkmnification. If Borreson is adjudoef to 

have received oreferential payments, he wants to be reimbursed. A 

preference determination would necessarily include a finding that 

the pnvment was made for or on account of a debt owed bv the -- 

debtor. 11 U.S.C. 9547(b). Of course if it is the debtor that 

owes Borreson $44,00@.00, the third-party complaint fails. 

Therefore there is no possible iustification for indemnity absent 

9 
Borreson's defense essentially amounts to an assertion that the 
payments received all.egedlv for repayment of Peterson’s personal 
deht were fraudulent transfers rather than preferences. 11 
U.S.C. S548 provides in relevant part: 

The trustee mav avoid any transfer of an interest of 
the debtor in prooerty, or any obligation incurred by 
the debtor, that was made or incurred on or within one 
year before the date of the filina of the petition, if 
the debtor voluntarilv or involuntarilv-- 
. . . 
received less than a reasonably equivalent value in 
exchanoe for such transfer or obliqation. 
. . . 

11 U.S.C. SqAA(a)(2)1A). At the hearine the trustee stated that 
he intended to brine a motion to amend the orioinal complaint to 
include a cauce of action pursuant to 5548 directly aaainst 
Peterson. Of course, if the trustee does so and ultimately 
orevails there will be no basis for the third-partv indemnity 

/ ,- i. ‘:t'r'claid becduse?tbe tmstee:'-YS"1P~fyrcrhf.ftled‘ t@"* 
satisfaction. 11 U.S.C. 955Ofc). 
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a findino that the debt is Peterson's and a determination that - 

Borreson is liable to the trustee for the two oreferences in 

auestion. Even under this scenario there is no eauitable orounds 

for indemnitv. 

11 U.S.C. S547(h) requires a showina that there was a 

transfer of an interest of the debtor in property for or on 

account of an antecedent debt owed hy the debtor. If the debtor 

in this case did mt owe Borreson the $30,000.00 at issue, a 

preference determination nqoinst Borreson would renuiie d sbowinq 

that: Peterson was a creditor of the debtor, the payments to 

Borreson were made for the benefit of Peterson (a creditor), and 

that the payments were made on account of an antecedent debt owed 

by the Aehtor. 28 U.S.C. S547. Even under these circumstances 

indemnity is not ampropriate because the Borreson preference 

would not result in Peterson beino uniustly enriched. Borreson 

would simply be left to file a claim aoainst the estate for the 

value of the preferences recovered. Bankruptcv Rule 3002(c)(3). 

Ladd v. Perrv, 2P F.2d 975 (7th Cir. 1928), Aff'd. 40 F.2d 265 

(7th Cir. 1930). 

Given this, I have concluded indemnity would not be 

applicable and that the claim must be dismissed. With respect to 

the claim fnr the return of S14,OOO.OO owed as a result of the 

rescission of the alleaed stock aurchase agreement, Borreson has 

undoubtedly stated a claim uDon which relief can be granted. 

Peterson does not deny the existence of an aqreement or the fact 

- that Borreson~& owed S44.OOO.OO.;:-~ether,~Boneson .knewM~~$$&@te . 
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funds were deoosited in the debtor's account and looked to the 

debtor for repayment is immaterial at this juncture; summary 

judoment is precluded where a material fact is in dispute. 

However the 914,OCJO.I?0 claim, like the indemnitv claim, must he 

dismissed. While nothino in Rule 14 precludes a defendant from 

assertinq additional claims for his own injuries aaainst a 

third-partv defendant, the additional claim must arise out of the 

same transaction orecurrence as the main claim establishins a 

direct line of liability between the third-party plaintiff and 

the third-party defendant. Because Borreson has failed to 

establish a direct line of liability between he and Peterson as 

reauired by Rule 14, the S14,000.00 claim must also be dismissed. 

It is clear to me that the third-party cornPlaint must 

be dismisser! and there certainly are numerous qrounds for doino 

so. As I stated earlier, Rule 14, Fed. R. Civ. P., is 

discretionary and a claim that lacks substance constitutes 

qrounds for dismissal. Thompson v. United Artists‘ Theatre 

Circuit, Inc., 43 F.R.D. 197 (D.C. N.Y. 1967). Even if the 

third-party complaint was proper, I would not choose to invoke 

the ancillary jurisdiction of this Court, which is also a matter 

committed to my discretion. See, e.q., Laffey v. Northwest 

Airlines, Inc., 567 F.2A 429, 477 (D.C. Cir. 19761, cert. denied, 

434 U.S. lOR6, 98 S.Ct. 12A1, 545 L.Ed.Zd 792 (1978); United 

States Fidelity b Guarantv Co. v. Perkins, 38R F.2d 771, 713 

(10th Cir. 196R): Eastman Chemical International, Ltd. v. 

,: ;:,... Virclinia National -Bank, 94 p:R‘.D’“‘-21,“‘2* (~.~..“il’e;;~;“.iddi”iF’:~~~- 
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Official Committee of Uasecured Creditors v. I. Pvman Corp. (In - 

the Fatter of Jovanna Holitoas, Inc.), 21 E.R. 323, 327 (Bktcy. 

S.D. N.Y. 1982). Ahsent consent of the parties, the bankruptcy 

court is limited to submittino proposed findinas of fact and 

conclusions of law to the district court in proceedinqs otherwise 

related to a bankruptcv case. 28 U.S.C. 5157(c). The dispute in 

question involves two non-debtors, in no way implicates property 

of the bankruptcy e:imte, and thus falls outside of the statutory 

jurisdictional qrant of 28 U.S.C. 51334 and is outside the ambit 

of 28 U.S.C. $157(a) reference to bankruptcy judoes. The 

urimarv purpose of ancillary jurisdiction is to avoid multi- 

plicity of suits, a purpose which would not likely he met here in 

liaht of the reauirements of 28 U.S.C. 5157(h) and (c). 

Even absent the jurisdictional problems I would be 

inclined to dismiss the third-partv complaint. 28 U.S.C. 

51334(c)(l) authorizes discretionary abstention in the interest 

of justice, or in the interest of comity with state courts or 

respect for state law. If indemnification were appropriate in 

this instance, it would at best he a auestion peculiar to an area 

of evolvina state law, and this is true reqardless of whether 

recoverv in the main action is for a preference under 2t3 U.S.C. 

~547 or a fraudulent transfer under 28 U.S.C. $548. I feel 

stranqlv that the state court is the appropriate forum for the 

disnute between Rorresnn and Peterson, and if nothina else 

abstention is warranted in this instance. 

; ,.,. I.L,s.'*: . . . . . . y-“ -;':21 ,. .+ -.Ci'f A-.%.' .,;'--[~y".": ,' .'i,P- '..,:. :* ,ih=."i SF* I>,*- -;;?;".:,~~~~,Is:~ ,-,. i. I,,:"BU. 
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Finally, it is evident that what Borreson reallv wants 

is an opportunitp to recover the entire $44,000.00 owed to him. 

He has alleaedlly received $30,000.00 thus far and is owed an 

additional $14,000.00. In the event be must return the 

$3c,000.00, nothinn precludes him front pursuinn Peterson for the 

entire $44,000.00 Aeht in state court.10 

THEREFORE, IT IS ORDERED: The third-oartv comnlaint of 

John Eorreson is di&ssed in its entirety. 

ROEERT J. KRESSEL 
BANKRUPTCY JUDGE 

II-I 
There is case law to suouort the oroDosition that the debt 
underlvina a preferential transfer is reinstated. See, e.g., In 

_~ re Art Shirt Ltd., Inc.,. 34-B-R, 918*(Bktc+E.D. PamBmii%?==*" 
Herman Cantor Corp., 15 B.R. 747 (E-D. Va. 1981). 
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