UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re: BKY 00-42121
FLOYD L. MOHAVK, ORDER GRANTI NG MOTI ON TO
EXTEND TI ME
Debt or .

At M nneapolis, Mnnesota, June 20, 2000.

The above-entitled nmatter came on before the court for
hearing on the notion of the Chapter 13 Trustee to extend the
time to serve and file objections to confirmation and the
concurrent objection to confirmation of the Debtor’s Chapter 13
plan. Terri Georgen appeared on behalf of the Chapter 13
Trustee. Craig Andresen appeared on behalf of the Debtor.

Lawr ence Zi el ke appeared on behalf of Banc One Nati onal
Associ ati on and Homecom ngs Financial Network. Follow ng the
hearing, the notion for extension of time was taken under
advi sement. The objections to confirmation were continued to a
| ater date pending the Court’s decision on the notion for
extension of time. Having reviewed the files and records of the
proceedi ng herein, the affidavits, and the argunents of counsel,
the Court nakes the follow ng:

FI NDI NGS OF FACT

The Debtor in this case, Floyd L. Mohawk (“Debtor”) filed a
petition for Chapter 13 bankruptcy relief on April 27, 2000. On
May 1, 2000, the Clerk of Court prepared a notice setting the

nmeeting of creditors pursuant to 8§ 341 of the Bankruptcy Code for



May 30, 2000. That sane notice set the confirmation hearing for
June 1, 2000. Such notice was served upon all interested parties
on May 3, 2000. The dates contained in the notice conformed to
the normal practice of setting the neeting of creditors

approxi mately 30 days after filing the petition and setting the
confirmation hearing on the judge's nonthly Chapter 13 hearing
cal endar for the nonth followi ng the neeting of creditors. This
court’s Chapter 13 hearings are always held on the first Thursday
of the nonth.

Pursuant to the normal practices of the Chapter 13 Trustee
and due to the nunber of cases filed, this particular case was
not ready for review by the Trustee’'s attorney until My 25,

2000. The attorney reviewed the file over the Menorial Day
weekend (May 27-29) and determ ned that the Trustee may wi sh to
object to confirmation for failure to neet the “best efforts”
requi renent of 8§ 1325(b)(1)(B)

The Trustee's first opportunity to exam ne the Debtor
regardi ng these concerns occurred on May 30 at the neeting of
creditors. At that point, only one day remai ned before the
hearing on confirmation. Because the Local Rules require service
of objections to confirmation five days prior to the hearing on
confirmation, the Trustee brought a notion seeking to extend the
time for filing such objection pursuant to Federal Rule of

Bankruptcy Procedure 9006(b)(1).



CONCLUSI ONS OF LAW
Federal Rul e of Bankruptcy Procedure 9006(b) (1) provides:
[When an act is required or allowed to be done at or
within a specified period by these rules or by a notice
gi ven thereunder or by order of court, the court for
cause shown may at any tine in its discretion . . . on
notion made after the expiration of the specified
period permt the act to be done where the failure to
act was the result of excusabl e neglect.
Fed. R Bankr. P. 9006(b)(1). The parties do not dispute that
the Trustee’s objection to confirmation was not filed within the
time period specified by the Local Rules.! Accordingly, the
guestion before the court is whether the failure to conply with
the Rules was the result of excusable neglect, thus allow ng the
court to enlarge the tine for objecting to confirmation. By the
terms of Rule 9006(b)(1), a court’s decision whether to enlarge
the tinme period is discretionary. Fed. R Bankr. P. 9006(b)(1).

The sem nal case di scussing excusabl e neglect is Pioneer

| nvest nent Services v. Brunswi ck Associates Limted Partnership,

507 U.S. 380 (1993). 1In that case the Suprene Court held that
excusabl e negl ect enconpasses both sinple, faultless om ssions
and om ssi ons caused by carel essness. 1d. at 388. The

determ nation as to whether neglect is excusable is an equitable

one, taking into account all relevant circunstances surrounding

1 Al though the hearing on confirmati on was continued, thus
apparently negating the need for an extension of time, the issue
was not rendered noot as a result. This is because the Debtor’s
pl an woul d have been confirned as a matter of course at the prior
hearing date in the absence of the Trustee’'s pendi ng notion.
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the party’s omssion. 1d. at 395. Factors to consider include
“the danger of prejudice to the debtor, the Iength of the del ay
and its potential inpact on judicial proceedings, the reason for
t he del ay, including whether it was within the reasonable contro
of the nmovant, and whether the novant acted in good faith.” |[d.
The Eighth Grcuit has recently el aborated on the Pioneer

factors. In Lowy v MDonnell Douglas Corp., 211 F.3d 457 (8th

Cir. 2000), the court stated that “[t] he four Pioneer factors do
not carry equal weight; the excuse given for the late filing nust
have the greatest inport.” 1d. at 463. Wile the court noted
that the neglect need not be caused by circunstances beyond the
control of the novant, it held that the focus nust be on the
nature of the neglect. 1d.

| begin, then, with the reason given for the delay. The
Trustee essentially makes two argunents in this regard: (1) that
pursuant to normal office procedures, the file was not ready for
review until My 25, 2000, and (2) that due to the timng of the
8 341 neeting, the Trustee did not have an opportunity to exam ne
the Debtor until two days before the schedul ed confirmation
heari ng.

The recent clarification by the Eighth Crcuit does not
change the result in this case. | find the reason for the del ay
offered by the Trustee to be excusable. Based upon the record

before ne, it does not appear that the Trustee’s nornal



procedures typically result in this sort of problem |ndeed, the
failure of the normal procedures to allow adequate tine to object
was the result of a strange confluence of dates that would only
repeat again where a petitionis filed toward the end of the
mont h, the neeting of creditors is scheduled on the last two or
three days of the next nonth, and the next avail able Chapter 13
calendar falls on the first two or three days of the foll ow ng
month. I n addition, the work | oad encountered in the Trustee’'s
office makes it inpracticable to review files any nore than a
week before the neeting of creditors. In other words, it was
nmore than just inattention that led to the failure to file the
obj ecti on sooner. Moreover, to the extent that the Trustee could
not prepare an objection until after exam ning the Debtor, the
delay in filing was entirely outside of the Trustee' s control.
Based upon the totality of the circunstances, the Trustee’s

om ssi on was excusabl e.

Wth respect to the other Pioneer factors, the Debtor does
not appear to dispute that the Trustee acted in good faith.
However, the Debtor does argue that it was prejudiced by the
del ay and that such prejudice could have been reduced if the
Trustee had served the notion prior to or at the neeting of
creditors or even if the Trustee had served the notion earlier in
the day that it was actually served. Wiile this argunent may

have had sonme nerit, the prejudice incurred by the Debtor was a



|ack of tine to respond to the notion. Any such prejudice was
cured by the continuance of this hearing fromJune 1 to June 20.
Accordingly, | do not think that these factors wei gh against a
finding of excusabl e neglect.

Based on the foregoing, | will grant the Trustee’s notion

for an extension of time.

ACCORDI NGLY, |IT I S HEREBY ORDERED THAT:

1. The Trustee's notion for extension of tine to serve and
file objections to confirmation i s GRANTED

2. The pending objections to confirmation are continued to

a date selected by counsel.

Nancy C. Dreher
Uni ted States Bankruptcy Judge



