UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:

Metropolitan Steel Fabricators, Inc. Bky. 4-94-1988
Debt or .

Metropol itan Steel Fabricators, Inc. Adv. 4-94-532
Plaintiff,

V. MEMORANDUM ORDER

Joseph W M chal ski and
Robert G M chal ski

Def endant s.

At M nneapolis, Mnnesota, January 5, 1996.

This proceeding cane on for trial on Novenmber 13, 1995, on the
plaintiff's notion to avoid certain transactions between it and the
def endants. The defendants counter-clainmed for breach of contract
damages, costs and attorneys' fees. Stephen L. WIson and Thomas
J. Lallier appeared for the plaintiff; Mchael D. Schwartz and
David E. Wandling appeared for the defendants.

This court has jurisdiction over this proceeding pursuant to
28 U.S.C. Section 157(b)(1) and 1334, and Local Rule 201. This is
core proceeding within the neaning of 28 U S.C. Section
a 157(b)(2)(B) and (H).

FACTUAL BACKGRCOUND

Metropolitan Steel Fabricators, Inc., is a Mnnesota
corporation that was in the business of fabricating structural
steel and m scell aneous netals for industrial use. For the period
of time pertinent to this proceeding, its three principal
shar ehol ders were Joseph M chal ski who hel d 35% of the
corporation's stock, his brother, Robert M chal ski, who held 30% of
the stock, and Daniel Eldridge who held 35% of the stock. These
i ndi vidual s al so served as officers and directors of the
corporation and received sal ari es and bonuses in these capacities.
Typi cal |y, bonuses ranged from $70, 000 to $125, 000 annual |y and
were determned at the end of the fiscal year.

In 1990, the M chal skis began negotiations with Metropolitan
to redeemtheir stock. To this end, they executed four agreenents
dated February 28, 1991. The four agreenments were entitled: (1)
Agreenent by Metropolitan Steel Fabricators, Inc., Redeeming Al of
Its Qutstanding Shares of Stock Held by Joseph W M chal ski and
Robert G M chal ski, (2) Agreenment Not To Conpete and Consulting
Agreenent with Joseph W M chal ski, (3) Agreenent Not To Conpete
and Consulting Agreenent with Robert G M chal ski, and (4)

Agreenent Regarding Partial Paynent.



The redenption agreement provided for Joseph Mchalski to
redeem his 777 shares for a purchase price of $474,820 and Robert
M chal ski to redeem his 666 shares for a purchase price of
$406,990. The agreenent provided for the purchase price to be paid
in three different forms, that of cash payments totaling $50,510 to
Joseph M chal ski and $43,300 to Robert M chal ski, transfers of
personal property valued at $74,310 to Joseph M chal ski and $63, 690
to Robert M chal ski, and transfers by quit claimdeed of rea
property val ued at $350,000 to Joseph M chal ski and $300,000 to
Robert M chal ski. The agreenent al so provided for the M chal skis
to be individually, jointly and severally liable for their
proportionate share of any costs over $102,000 associated with
"current asserted tax liabilities".
The two consulting and non-conpete agreenents provided for the
M chal skis to each be paid $50,000 for their covenants not to
conpete and $100,000 in consulting fees. The Agreenent Regardi ng
Partial Paynent provided for Metropolitan to pay $53, 850 and
$46, 150 i n bonuses to Joseph and Robert M chal ski respectively, and
for Metropolitan to repay $155,520 to Joseph M chal ski and $136, 371

Robert M chal ski for current notes and interest.(FNl) The agreenent
al so indicated that the Mchal skis were to be paid $100,000 as a
credit towards the balance that Metropolitan owed them  Pursuant
to these agreenents, Metropolitan owed the Mchal skis a total of
$1,577,086. 07. (FN2)

On March 11, 1991, Metropolitan issued a check to the
M chal skis in the anount of $100,000 and another to Joseph
M chal ski in the amount of $30,000 on April 15, 1991. On May 15,
1991, Metropolitan issued a check in the anmount of $509, 085.07 and
two notes each in the anmount of $75,000 and secured by its rea
property to the Mchalskis.(0) On this date, Metropolitan al so
transferred th(FN2)sonal and real property to the M chal skis
pursuant to the February agreenments. All together, these transfers
totaled $1,577, 085. 07.

PROCEDURAL BACKGROUND

Approximately three years later, on April 20, 1994,
Metropolitan filed a petition under Chapter 11. Robert and Joseph
M chal ski filed secured clainms in the anounts of $96, 714 and
$100, 329 respectively. | entered an order confirmng a |iquidating
pl an on Septenber 19, 1994.

Thi s adversary proceedi ng was conmenced on Cctober 14, 1994. On
February 8, 1995, pursuant to 11 U S.C. Section 510(b) and 510(c)(2)
| granted Partial Summary Judgnment to Metropolitan and subordi nated
the Mchal skis' clainms to the clainms of the general unsecured
creditors and transferred the nortgages securing these clains to
the estate.

On July 13, 1995, | granted Partial Sunmary Judgnent to the
M chal ski s di smssing Metropolitan's fraudul ent transfer clains
pursuant to Mnn. Stat. Section 513.41 to 513.51 to the extent that
the clains are defined as corporate distributions by the M nnesota
Busi ness Corporation Act(FN4) and are based on Metropolitan's
redenpti on of the Mchal ski's shares of stock in Metropolitan. (FN5)

During the trial, on Novenber 14, 1995, after Metropolitan had
rested, the Mchal skis nade a notion for Judgnment on Parti al
Fi ndi ngs pursuant to Fed. R Cv. P. 52 which | granted in part
granting the Mchal skis judgnment on Counts I, Il, Ill, Vto the
extent that Count V is based on Mnn. Stat. Section 513.45, and VI.
A witten order was entered on Novenber 15, 1995. As a result of
these orders, the only issues left for determnation are the anount



(8th Gr.

of the M chal skis' clains and whet her the transfers made by
Metropolitan to the M chal skis pursuant to the non-conpete and
consul ting agreenents are avoi dable pursuant to Mnn. Stat.
Section 513. 44.

DI SCUSSI ON
I. The plaintiff failed to nmeet its burden of proving that it
recei ved | ess than reasonably equivalent value for its transfers to
t he defendants. Thus, the transfers pursuant to the non-conpete
and consulting agreenents are not avoi dable pursuant to 11 U S.C.
Section 544(b) and Mnn. Stat. Section 513. 44.

The plaintiff asserts certain renedies available to it
pursuant to 11 U. S.C. Sectionb544(b).(FN6) This provision, one of the
"strong-arn powers of the bankruptcy trustee, gives a trustee or
as here, a debtor-in-possession(FN7) the power to avoid certain
transfers of a debtor that are voidable under applicable law by a \
creditor holding an unsecured claim Jacoway v. Anderson et al (In
re Ozark Restaurant Equi pnent Co., Inc.), 816 F.2d 1222, 1226

1987); Weboldt Stores, Inc. V. Schottenstein, 94 B.R 488, 506

(N.D.111. 1988). As debtor-in-possession, Metropolitan stands in
the shoes of a creditor and may enforce the M nnesota fraudul ent
transfer statutes against the defendants. |If Metropolitan is

successful in avoiding the transfers, it can recover themfromthe
defendants. 11 U. S.C. Section 550(a).

The Uni form Fraudul ent Transfer Act, which was adopted by
M nnesota in 1987, (FNB) provides renmedies to creditors who are
aggrieved by fraudulent transfers made by a debtor. The plaintiff
bases Count V of its conplaint on Mnn. Stat. Section 513.44(a)(2)(
(FN9) which permts relief upon a showi ng of constructive fraud in a
debtor's transfer of assets without requiring the creditor to prove

any actual intent on the debtor's part to harmcreditors through the

transfer.(FNLO) This section provides that:

(a) A transfer made or obligation incurred by a debtor
is fraudulent as to a creditor, whether the creditor's claim
arose before or after the transfer was nmade or the obligation
was incurred, if the debtor nade the transfer or incurred the
obl i gation:
* k *
(2) wthout receiving a reasonably equival ent
val ue in exchange for the transfer or obligation, and the
debt or
(1) was engaged or was about to engage in a
busi ness or a transaction for which the remaining
assets of the debtor were unreasonably snmall in
relation to the business or transaction; or
(ii) intended to incur, or believed or
reasonably shoul d have believed that he or she woul d
i ncur, debts beyond his or her ability to pay as they
becane due.

M nn. Stat. Section 513.44. Thus, to prevail under this section,
Met ropol i tan nmust have received | ess than a "reasonably equi val ent
val ue" for the transfers and (2) either was left with an
"unreasonably small" anobunt of assets to carry on its business or
intended to or should have foreseen that it would incur debts
beyond its ability to pay as they becanme due. Snyder CGenera
Corporation v. Gbson et al (In re Gbson), 149 B.R 562, 576 n.12



(Bankr. D.Mnn. 1993); Citizens State Bank of Hayfield v. Leth, 450
N. W 2d 923,926 (M nn. App. 1990).

VWet her a transfer is made for a reasonably equival ent val ue
is a question of fact. Jacoway v. Anderson et al (In re Ozark
Rest aurant Equi prent Co., Inc.), 850 F.2d at 344. The court nust
consider all aspects of the transaction and "carefully nmeasure the
val ue of all benefits and burdens to the debtor." Christians v.
Crystal Evangelical Free Church (In re Young), 152 B.R 939, 945
(D.Mnn. 1993). The burden is on the trustee or the debtor-in-
possession to show by a preponderance of the evidence that the
debtor did not receive reasonably equival ent value for a transfer
Id. at 945; First National Bank in Anoka v. Mnnesota Uility
Contracting Inc. (In re Mnnesota Uility Contracting Inc.), 110
B.R 414, 417-419 (D.M nn. 1990).

Here, the plaintiff failed to nmeet its burden of proving
that it did not receive reasonably equival ent value for the
transfers to the defendants. Regarding the non-conpete and
consul ting agreenents, the plaintiff, in effect, argued that the
M chal skis' actual efforts pursuant to these agreenents did not
justify the ampunts they were paid. However, Metropolitan failed
to appreciate that the agreenments obligated the Mchal skis to be
available to consult with it when it requested. Cearly, having
the M chal skis' expertise available to it provided value to
Metropol i tan regardl ess of how nuch Metropolitan actually called on
their expertise. \Whether that val ue was reasonably equivalent to
what the Mchal skis were paid is a question of fact. The plaintiff
of fered no evidence of that val ue.

Simlarly, not having to conpete with its former principals
had val ue but the plaintiff failed to provide any evidence of that
value. Since the burden is on the plaintiff to prove |ack of
reasonably equivalent value, its claimfails for want of proof.

As Metropolitan has failed to neet its burden under the
"reasonabl y equival ent value" prong required by Mnn. Stat. Section

513.44(a)(2), | do not need to determ ne whether Metropolitan
was left with an "unreasonably small" anpbunt of assets to carry on
its business or intended to or should have foreseen that it would
i ncur debts beyond its ability to pay as they becanme due.

1. The defendants' counterclains.

The defendants asserted five counter-clains. The first two
counter-clains are for danages resulting fromthe plaintiff's
default on the May 1991 notes. The third counter-claimis for
breach of contract damages based on the stock redenpti on agreenent
whi ch provided for the defendants to receive 65% of the net tota
recei vabl e bal ance collected fromthe "Havens Steel Receivable"
account. The fourth counter-claimis for damages incurred by the
def endants through the wongful conversion of the proceeds fromthe
"Havens Steel Receivable" account. Finally, the fifth counter-
claimis for costs and attorneys' fees incurred in answering the
Conpl aint and is nade pursuant to Mnn. Stat. Section 549.21
Subd. 2.

Counts I, Il, Ill and IV really go the allowance of the
M chal skis' clainms. The defendants filed two clains totaling
$197, 043, claim 159 for Joseph M chal ski in the anobunt of $100, 329
and claim 160 for Robert M chal ski in the amount of $96, 714.
Included in their claimconputations are the anmounts owed to them
on the May 1991 notes. These notes each specified a principal of
$75,000 and interest thereon at a rate of 10% per annum Thus, the
total amount that Metropolitan owed the defendants on these notes
as of the date of the filing of the petition is $172,448.62 or



$86, 224. 31 each. (FN11)

The Internal Revenue Service filed a claimin the anount of
$242,784. 47 for tax deficiencies and penalties incurred for the
years 1987 through 1989, the period applicable to the stock
redenpti on agreement. The M chal skis are responsi ble for 65% of
this ambunt over $102, 000 or $91, 509. 91 pursuant to the stock
redenpti on agreenment.(0) Proportionally, Joseph M chal ski, as a 35%
sharehol der, is responsible for $49,415.35 and Robert M chal ski, as
a 30% sharehol der, is responsible for $42,094.56 of this amount. If
the Mchal skis' tax responsibility to the estate is of fset against
their clains based on the 1991 notes, the M chal skis have cl ains
agai nst the estate totaling $80,938. 71, one for Joseph Mchal ski in
t he anpbunt of $36, 808.96 and another for Robert Mchalski in the
anount of $44,129. 75.

The third and fourth counter-clains go hand-in-hand and
shal | address them concurrently. The plaintiff provided persuasive
testinony at trial that it had received approxi mately $95,000 in
1992 fromthe "Havens Steel Receivable" account but that it had
| ost noney on this job and had not netted any profit. Thus,
pursuant to the stock redenption agreenent, the defendants have no
cl ai m agai nst the estate based on this account as there were no
total "net receipts" received by the plaintiff.

The fifth counter-claimfor costs is without nerit. |In their
Joint Answer and Counterclaim the defendants based this counter-
claimon Mnn. Stat. Section 549.21, Subd. 2. However, in their
trial
menor andum they argued that relief on this counter-claimwas
warranted pursuant to Fed. R Bankr. P. 9011. This argunment fails
under either analysis. First, Mnnesota statutes providing for the
award of costs and reasonable attorney's fees where litigants acted
in bad faith or asserted unfounded clains do not apply in federa
court. Brinkman v. City of Edina (In re Brinknman), 123 B.R 318,
323 (Bankr. D.Mnn. 1991). Secondly, there was adequate factua
and | egal bases for the plaintiff to pursue its fraudul ent transfer
clainms. That | have ruled in the defendants' favor in this action
does not reflect on the reasonabl eness of the plaintiff's inquiry
into the facts or its interpretation of pertinent |aw

CONCLUSI ON

Since the plaintiff failed to prove that it received | ess than
reasonabl y equival ent val ue in exchange for the paynments under the
consul ti ng and non-conpete agreenents, those transfers are not
avoi dabl e or recoverable by the plaintiff.

The defendants have total clainms of $80,938.71, one for Joseph
M chal ski in the amount of $36,808.96 and another for Robert
M chal ski in the amount of $44,129.75. The other counter-clains
are without nerit.

THEREFORE, | T | S ORDERED THAT:
1. The paynments by the plaintiff to the defendants under their
consul ti ng and non-conpete agreenents are not avoi dable pursuant to
11 U.S.C. Section 544(b) and M nn. Stat. Section 513.44.

2.Caim159 filed by Joseph Mchalski is allowed in the anmunt
of $36, 808. 96.

3.Caim160 filed by Robert Mchalski is allowed in the anmpunt
of $44,129. 75.

4. The defendants shall recover nothing fromthe plaintiff on



of

their counter-claimnms.

LET JUDGVENT BE ENTERED ACCCRDI NGLY.

ROBERT J. KRESSEL
UNI TED STATES BANKRUPTCY JUDGE

(FN1) The total anount for the repaynment of the notes and interest
was | ater increased to $295,276.07 to account for additional accrued
i nterest.

(FN2) Thi s anount includes the increase owed on the notes for
additional interest. See n.l.

(FNB3) The M chal skis entered into a Subordi nati on Agreement wth
First Bank and Metropolitan on May 15, 1991, regarding the two
not es.

(FN4) M nn. Stat. 302A.011(10) defines a distribution as:

. .a direct or indirect transfer of nobney or
ot her property, other than its own shares, with or
wi t hout consideration, or an incurrence or issuance of
i ndebt edness, by a corporation to any of its sharehol ders

respect of its shares. A distribution may be in the form

a dividend or a distribution in liquidation, or as
consi deration for the purchase, redenption, or other
acquisition of its shares, or otherw se.

(FN5) M nn. Stat. Section 302A. 551(3)(d) provides:
Sectioons 302A.551 to 302A. 559 supersede al
other statutes of this state with respect to
di stributions, and the provisions of sections
513.41. to 513.51 do not apply to distributions
made by a corporation governed by this chapter

(FN6) Section 544(b) provides:

The trustee may avoid any transfer of an interest
of the debtor in property or any obligation incurred
by the debtor that is voidabl e under applicable |aw
by a creditor holding an unsecured claimthat is
unsecured claimthat is allowable under section 502
of this title or that is not allowable only under
section 502(e) of this title.

(FN7) 11 U.S.C. Section 1107(a) grants a debtor-in-possession
with few exceptions, the powers of a trustee serving in a case under
Title 11.

(FNB) M nn. Stat. Section 513.41 to 513.51
(FN9) Count V of the conplaint also sounds in Mnn. Stat.

Section 513.45 but this portion of the conplaint was deci ded from
t he bench during the trial



(FN10) Although the plaintiff grounds Count V of its conplaint in
M nn. Stat. Section 513.44 generally, the plaintiff did not offer

any evidence or argue that there was any actual intent to defraud

creditors.

(FN11) This amount includes $150,000 in principal and $22,448.62 in
accrued interest to the date of the filing of the case.

(FN12) The stock redenption agreenment hol ds them responsible for
65%
of the ampbunt of the tax liability over $102, 000.



