UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

Inre ORDER PARTI ALLY
OVERRULI NG OBJECTI ON
Terrie M Mattson, TO CONFI RVATI ON
Debt or . BKY 97-41480

At M nneapolis, Mnnesota, July 8, 1997.

This case canme on for hearing to consider
confirmation of the debtor's plan filed February 27,
1997, and Commercial Credit Consuner Services, Inc.'s,
objection to confirmation. Cdinton E. Cutler appeared
for the debtor and Steven H Bruns and Esther E. McG nnis
appeared for Commercial Credit. This court has
jurisdiction pursuant to 28 U S.C. Sections 1334 and
157(a) and Local Rule 1070-1. This is a core proceeding
under 28 U.S.C. Section 157(b)(2)(L).

For reasons stated in this nenorandum | am
partially overruling the objection of Cormercial Credit,
and wi |l schedul e an evidentiary hearing on confirmation
of the debtor's plan so that the anmount of Commerci al
Credit's allowed secured claimcan be determn ned.

BACKGROUND

The debtor purchased a home for herself and her
son in June of 1994 for $49,900.00. She obtained a
$47,405. 00 | oan from Norwest Mrtgage, Inc., secured by a
first priority nortgage on her home and borrowed an
addi tional $1,500.00 froma special |oan program She
pai d the bal ance in cash. The $1,500.00 | oan has been
repaid. Norwest has not filed a claim but the debtor's
Schedul e D indicates a debt to Norwest of $46,500. 00.

In the fall of 1995, the debtor received an
unsolicited letter in the mail from Commercial Credit.
In response to the solicitation, the debtor contacted
Commercial Credit and went to its office in Burnsville on
approxi mately Novenber 2, 1995. Wile the debtor filled
out an application to borrow $5,000.00 to refinance sone
credit card debt, Commercial Credit offered to | oan her
$10, 000. 00 secured by a second nortgage on her horme.
There apparently was no di scussion about the value of the
horme or current encunbrances.

On Novenber 2, 1995, the debtor signed a
prom ssory note in the anount of $10,202.06 and granted
Commercial Credit a second nortgage on her honme to secure
repaynent. The repaynent was anortized over five years
with the |ast paynment on the nortgage due Novenber 7,
2000. The debtor was current on her payments until about
a nonth before she filed her chapter 13 case on February
27, 1997. She has filed a plan in which she proposes to
treat Commercial Credit as an unsecured creditor

THE PARTIES PGSI TI ONS



The debtor clains that she can treat the
Commercial Credit claimas an unsecured claim It is her
belief that the value of the hone is |ess than the anount
of Norwest's first nortgage, |eaving Commercial Credit
totally unsecured. As a result, she feels that she can
utilize the crandown provisions of chapter 13 and pay
Commercial Credit as an unsecured creditor

Commercial Credit, on the other hand, believes
that the value of the debtor's honestead is in excess of
the first nortgage and therefore its claimis secured in
whole or in part. 1In addition, Conmercial Credit argues
that, regardl ess of the value of the honme, its clai mnust
be paid in full as a result of the special protection
granted to holders of security interests in real property
that is the debtor's principal residence.

The debtor counters that Commercial Credit is
not entitled to that protection for two reasons: First,
since its claimis totally unsecured, it does not enjoy
the protections afforded to hone nortgages and second,
she can cram down on Commercial Credit since the | ast
paynment on its debt is due before the end of the debtor's
pl an.

DI SCUSSI ON

I have already rejected the debtor's first argunent
and will not revisit it here. 1In re Hussman, 133 B.R
490 (Bankr. D. Mnn. 1991). The Suprene Court has al so
addressed this sane principle, although not in this
preci se context. Nobelnman v. Anerican Sav. Bank, 508
US. 324 (1993). A creditor with a nortgage i s secured
by the underlying property even if, for bankruptcy
purposes, it has no allowed secured claimand therefore
is entitled to the protection afforded hone nortgages by
11 U.S. C. Section 1322(b).

The debtor's second argunent is of nore recent
origin and nore troubl esone. While a nunber of courts
have addressed Section 1322(c)(2), only two reported
cases directly address the issue of cramdown. Conmer ci al
Credit's position is supported by a recent opinion of the
Fourth Grcuit. Wtt v. United Conpani es Lending Corp
(Inre Wtt), 113 F.3d 508 (4th Gr. 1997), affirm ng
Inre Wtt, 199 B.R 890 (Bankr. D. Va. 1996). |Its
opinion is flawed, however, in that it attenpts to divine
the will of Congress and then conbine the results of its
understanding with a m sapplication of the Suprene
Court's holding in Nobel man to reach an erroneous result.
The correct result is easily reached by a straightforward
readi ng of the statute, which is consistent with both the
scant |egislative history of Section 1322(c)(2) and the
opi nion i n Nobel man

The definitive opinion on Section 1322(c)(2)
has al ready been witten. See In re Young, 199 B.R 643
(Bankr. E.D. Tenn. 1996). In Young, Judge Parsons does a
conplete job of analyzing the statute, its history and
pur poses, and applying it in a situation like this one.
She agrees with the debtor's position. | whol eheartedly
endor se her opinion

| should stop at this point, but cannot resist
adding ny own spin on the issue with the foll ow ng



t hought s:

(1) Crandown is the centerpiece of the
reorgani zati on chapters. Cranmdown starts with Section
506(a) which basically provides that a creditor holding a
security interest in property has a secured claimonly to
the extent that there is value in that property to
provi de actual security for its claim |In a situation
like ours, this neans that Commercial Credit has a
secured claimonly to the extent of the difference
bet ween the value of the debtor's homestead and Norwest
Mortgage, Inc.'s, debt, |ess any other prior encunbrances
on the property, such as real estate taxes. The basic
rule of cramdown is that, under a plan, a debtor nust
make payments to a secured creditor which have a val ue
equal to the debtor's allowed secured claim which is not
necessarily its entire claim See 11 U S.C. Sections
1129(b) (2) (A) (i), 1225(a)(5)(B), and 1325(a)(5)(B).

(2) Crandown as a general principle is
recogni zed in chapter 13. Wth one nmjor exception which
I will get to later, Section 1322(b)(2) provides that a
plan may "nodify the rights of hol ders of secured clains
. . . or of holders of unsecured clains . . ." Section
1325(a)(5)(B) then goes on to specify that, as to secured
creditors, unless the debtor surrenders the creditor's
collateral or the creditor accepts sonme other treatnent,
that the creditor nust retain its lien and receive val ue,
as of the effective date of the plan, not |ess than the
al | oned amount of such claim This is the essence of
cranmdown and, in the absence of other applicable
provi sions, the debtor would be correct and the only
i ssue woul d be one of valuation

(3) There is nore, of course. The provision
in Section 1322(b)(2), quoted in the previous paragraph
above providing for the nodification of the rights of
hol ders of secured clains, specifically provides that the
debtor may not nodify such rights if the claimis
"secured only by a security interest in real property
that is the debtor's principal residence.” The parties
agree that Commercial Credit has such a claimand that if
there were no nore applicable provisions, then Comerci al
Credit would be right. The debtor would have to pay
Commercial Credit in full according to the terns of its
nortgage and note. This is what the Supreme Court's
opi nion in Nobel man settl ed.

(4) There is yet nore. Section 1322(b)(5)
provi des:

not wi t hst andi ng paragraph (2) of this
subsection, [a plan may] provide for the
curing of any default within a reasonabl e
ti me and mai ntenance of paynents while

the case is pending on any unsecured claim
or secured claimon which the | ast paynent
is due after the date on which the fina
paynment under the plan is due.

Thi s provision has been in the Bankruptcy Code since it

was enacted in 1978. This | anguage acts as an exception
to the exception that we just tal ked about. It provides
that, even though Section 1322(b)(2) says that the rights



of a honme nortgagee may not be nodified, that a plan may

nmodify themto a limted extent. The only nodification
al  owed under Section 1322(b)(5) is a nodification

dealing with the paynent of defaults. Those defaults c
be paid over a reasonable tine. Since Section 1322(b)(

applies only to those creditors whose | ast paynent is due

after the final paynment under the plan, it does not app

in this case. However, it is inportant to understand the

full framework of these provisions.

(5) The | ast piece of this puzzle is a ne
one. Congress added a new Section 1322(c) in 1994, and
renunbered the old Section 1322(c) as Sectionl1322(d).
particul ar, Section 1322(c)(2) applies to this case.
is worth quoting this section in full

Not wi t hst andi ng (b) (2) and applicable

nonbankruptcy | aw -

(2) In a case in which the |ast
paynment on the original payment schedul e
for a claimsecured only by a security
interest in real property that is the
debtor's principal residence is due before
the date on which the final paynment under
the plan is due, the plan may provide for
the payment of the claimas nodified
pursuant to section 1325(a)(5) of this
title.

11 U.S. C. Section 1322(c)(2).

(6) Since the | ast paynment to Conmerci al
Credit cones due before the | ast paynment under the plan
the parties agree that this subsection applies to the
Commercial Credit debt. \What the parties cannot agree
and what the cases are split on is what this provision
says. In Wtt, the Fourth Crcuit parses the sentence
very odd way, by holding that the | ast clause "as
nodi fi ed pursuant to Section 1325(a)(5) of this title"
nodi fies the word "paynment” rather than its direct
antecedent "claim"™ Such a reading is unnatural and
vi ol ates rules of both commbn sense and grammar, not to
mention the | ast antecedent rule of statutory
construction. The Fourth G rcuit seens to have a
preconcei ved noti on about what this section is trying t
do, based primarily on its scant bit of |egislative
history. They use this understandi ng of congressiona
intent to thereby create this strained neaning, or at
| east create an anbiguity, which they then proceed to
resolve by resorting to the sanme |egislative history th
used to create the anbiguity in the first place.

The Young court uses a nore straightforward

and, if | can use the phrase, "plain nmeaning" analysis
the section. It begins with the words "notw t hstandi ng
subsection (b)(2)." W are therefore to ignore

subsection (b)(2), at least to the extent that it is
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i nconsistent with the |language that follows. VWhile part

of Section 1322(b)(2) says that the rights of hone

nort gagees may not be nodified, Section 1322(c)(2) says
i gnore that |anguage. 1In certain [imted circunstances
whi ch obtain here, the debtor may in fact utilize the

a



provi sions of Section 1325(a)(5) to cram down on the

secured creditor, i.e., areturn to the general rule of
treatnent of secured cl ains.
(7) I f Congress had wanted to adopt the rule

proposed by Commercial Credit it could have done so nuch
nmore easily by m mcking the | anguage of Section
1322(b)(5). It did not do so; instead it chose to adopt
a whol e new subsection and use different |anguage.

(8) A few words about | egislative history.
Those of us who deal with bankruptcy |aws are forever
vexed by the paucity of appropriate |legislative history.
Instead of conmttee reports, which constitute the
customary |l egislative history of federal statutes, we are
left with conference conmttee statenents, floor
statenments, and even ex post facto statenents by key
| egi sl ators. The statute at hand is a good exanple.
The briefly stated purpose of the provision suggests that
it was to overrule First Nat'l Fidelity Corp. v. Perry,
945 F.2d 61 (3d Cr. 1991). However, the new Section
1322(c)(2) has little, if anything, to do with Perry.
Perry had to do with whether or not there were defaults
still existing in a nortgage to be cured. In fact, if
anything, it is Section 1322(c)(1) which deals with the
situation in Perry and a | ot of other cases which
struggled with determ ning at what point, in a nortgage
forecl osure process, there are no |l onger "defaults.™
Section 1322(c)(1) settled that issue by stating a rule
that the courts could rely on in making that
determ nation. For a good critique of the |egislative
history, see In re Jones, 188 B.R 281 (Bankr. D. O.
1995).

(9) A few nore words about |egislative
history. The Fourth Crcuit makes nmuch about the fact
that the comentary to Section 1322(c)(2) does not
mention an intent to overrule Nobelman. First, while
Section 1322(c)(2) provides an additional exception to
Section 1322(b)(2) as interpreted in Nobel man, the new
section does not purport to overrule Nobelman, so it is
no surprise that the legislative history does not say it
does. In addition, when notes are cobbl ed together at
the last mnute as it was for the Bankruptcy Reform Act
of 1994, we should not put too much stock in what it
says, nmuch less what it does not say. As one conment at or
put it:

Because new section 1322(c)(2) is preceded

by the words notwithstandi ng subsection

(b)(2) and applicabl e nonbankruptcy | aw, "’

Chapter 13's no nodification clause as

read i n Nobel man woul d not apply.

Mari anne B. Cul hane, Hone | nprovenent? Hone Mortgages
and the Bankruptcy Reform Act of 1994, 29 Creighton L
Rev. 467, 491 (1996).

(10) The reason for the rul e against
nodi fication of hone nortgages seens to be an intent to
encourage the flow of capital into the hone | endi ng
market. Nobel man v. Anmerican Sav. Bank, 508 U. S. 324,
331 (1993) (Stevens J., concurring). Section 1322(c)
addresses nortgages that have nothing to do with the hone
nort gage market. The section will typically apply to



second nortgages such as this one, which are based very
l[ittle on the value of the home and nore on the | everage
provi ded by having a nortgage on a debtor's honestead. A
true first nortgage, payable over a |onger term
(typically 30 years), will rarely, if ever, be
under secured, especially when the [ast paynment is coning
due during the ternms of a plan. Wiile I will concede
that occasionally this provision could catch such a hone
nortgage, it will be so rare as to have no effect on the
hone nortgage market. Thus, it is not at all unlikely
t hat Congress saw a distinction between the type of
nort gage that exists here and the type of nortgage that
it sought to protect in Section 1322(b)(2). To again
qguot e Professor Cul hane:

The plain | anguage of the anendnent seens to

allow lien stripping in this limted context.

It would tend to target only those riskier

nort gages whi ch were probably undersecured

fromthe outset. |If the debtor is near the

end of the paynents on a |ong-term purchase

noney nortgage before she defaults, . . . the
remai ni ng unpai d balance will alnost certainly

be fully secured. |If the nortgage was originally
short-term however, and is undersecured at the
time of bankruptcy, . . . it may well have been
undersecured fromthe tinme it was made. Such

| oans were, after all, expressly targeted for

stripping in an earlier reformbill.
Cul hane, supra, at 491

(11) It is worth repeating that the effect of
the provision is really not extraordinary. |t provides
only that such nortgages are treated |ike bankruptcy
treats virtually all other secured creditors, save only
t he special provisions provided for the nore traditiona
hone purchase | ender

CONCLUSI ON

I will overrule Comrercial Credit's objection
to the extent that it relies on Section 1322(c)(2).
However, an evidentiary hearing is still necessary.
Dependi ng on the value of the debtor's honestead,
Commercial Credit may or may not have an all owed secured
claim If it does, the debtor's plan would be
unconfirmabl e since it proposes to treat Comerci al
Credit as a totally unsecured creditor

THEREFORE, | T | S ORDERED:

1. The obj ection of Conmercial Credit
Consumer Services, Inc., is overruled in part.
2. An evidentiary hearing on confirmation of

the debtor's plan is set for August 6, 1997, at 3:00 p.m
in courtroom8 West, 300 South Fourth Street,
M nneapol i s, M nnesot a.



ROBERT J. KRESSEL
UNI TED STATES BANKRUPTCY JUDGE



