UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In Re: CHAPTER 13
David E. Lee and Kathleen M Lee,
Debt or s. Bky. 3-93-0892

CORDER

This matter is before the Court on objection by Ford Mt or
Credit Conpany to confirmation of the Debtors' proposed Chapter 13
Pl an. Appearances are noted in the record. The Court, having
consi dered argunents at hearing on May 13, 1993, and havi ng
reviewed the briefs of the parties and an Am cus brief submtted by
Ceneral Mdtors Acceptance Corporation, now being fully advised in
the matter, makes this Order pursuant to the Federal and Loca
Rul es of Bankruptcy Procedure.

Ford Motor Credit is the holder of a secured claimin this
estate in the anount of $3,725.00, and of an unsecured claimin the
amount of $1,260.82. The clains result fromits financing the
Debt ors' purchase of a 1988 Chevrolet Celebrity. The nature and
amounts of the clainms are not disputed; nor are the proposed
schedul es of paynent disputed. Focus of the dispute is upon the
foll owi ng | anguage in the Plan

Upon conpl eti on of payment of the secured portion of any claim
the property securing said claimshall vest in the debtor free and
clear of any lien, claimor interest of the secured creditor

Ford clainms that this |anguage woul d i npernissibly allow the
Debtors to avoid Ford's lien through the Plan rather than through
a required adversary proceeding. Additionally, Ford argues that
t he | anguage would result in the "stripping"” of its lienin
violation of the holding of Dewsnup v. Timm 112 S. . 773 (1992).
Finally, Ford clainms that, if its lien is satisfied as a matter of
law prior to conpletion of the Plan through payment of the all owed
amount of its secured claim title should vest in the estate and be
hel d by the Chapter 13 Trustee in order to protect Ford's
contingent rights to reinstatenent of the lien to cover the
deficiency in the event that the case is later dism ssed. (FNL)

Ford argues that the proper procedure for determnm ning and
avoiding a creditor's lien in a Chapter 13 case is by adversary
proceeding, citing: 1In re MKay, 732 F.2d 44 (3rd Gr. 1984); In
re Schyma, 68 B.R 52, 66 (Bankr.D.Mnn. 1985); In re Simmons, 765
F.2d 547, 558 (5th Cr. 1985). Both the MKay and Schyma cases



di spute

of

held that |iens cannot be avoi ded under 11 U S.C. Section 522(f) by
mere recitation in a plan. The Debtors' Plan does not propose
avoiding Ford's lien under 11 U S.C. Section 522(f), and these
cases are inapplicable.

In re Sinmons does not apply either. |In Simons, the creditor
filed a claimas a secured claim secured by a statutory lien. The
the plan. The creditor did not object to confirmation, and the
debtor later brought an adversary proceedi ng agai nst the creditor
to have the lien cancelled. The appellate court held that the
filed secured claimwas deened an al |l owed secured cl ai m because it
was never objected to, and the plan could not change its nature by
incorrectly labeling and treating it as an unsecured claim The
court ruled that the lien survived notw thstandi ng treatnent of the
claimas unsecured under the plan.(FN2) Here, there exists no

regarding either the nature or amount of Ford's clains. The
proposed treatnment under the Plan is consistent with their status
as al |l owed cl ai ns.

Next, Ford argues that it has but one claim secured by a lien
on the vehicle; and, that the bifurcation of the claimunder 11
U S.C. Section 506(a) and 11 U.S. C. Section 1322(b)(2) cannot void
its lien on the undersecured portion, citing Dewsnup. Dewsnup held
that a Chapter 7 debtor cannot use 11 U S.C. Section 506(d) to void
t he undersecured portion of a nortgage |lien on exenpt honestead
property. (FN3) However, the nature of Ford' s clains and the extent

its lien are determ ned by application of 11 U S. C Sections
506(a), 1322(b), 1325(a)(5)(B), 1327, and 101(37), wi thout
reference to 11 U S.C. Section 506(d).(FN4) See: Noblelman v. Am
Savi ngs Bank, 113 S.Ct. 2106 (1993);(5) In re Pickett, 151 B.R 471
(Bankr.M D. Tenn. 1992). The disputed | anguage in the Debtors

Pl an does not purport or operate to "void" or "avoid" a lien under
11 U.S.C. Section 506(d). It sinply provides that when the secured
claim determ ned through application of 11 U S. C. Sections 506(a)
and 1322(b), has been paid in full pursuant to 11 U S.C

Section 1325(a)(5)(B), the lien will have been satisfied as
contenpl ated by the Code, (6) and the property will vest in the
Debtors free and clear of Ford's lien as allowed and provided for
by 11 U.S.C Section 1327(b) and (c).

Finally, Ford argues that the vehicle should remain property
of the estate during pendency of the case, and, if the lien is
satisfied by paynent of the allowed secured claimin the interim
the Court should require that title be held by the Trustee pendi ng
conpletion of the Plan by the Debtors.(7) However, 11 U S.C
Sections 1322(b)(9) and 1327(b) authorize vesting of property of
the estate in a debtor at or follow ng confirmation.(0)

Based on the foregoing, it is hereby ORDERED: The objection
of Ford Mbtor Credit Conmpany to confirmation of the Debtors
proposed Chapter 13 Plan is overruled and the Plan is hereby
confi rned.

Dated: July 14, 1993. By The Court:



DENNIS. D. O BRI EN
U S. BANKRUPTCY JUDGE

(FN1) Ford's basic premise is that the | anguage of the Debtors

Pl an woul d void the undersectured portion of Ford' s |ien under 11
US. C 506(d). 11 U.S.C 349(b)(1)(C reinstates liens voided
under 11 U.S.C. 506(d) upon disnissal of a case.

END FN

(FN2) The case was wongly decided, in this Court's view. Thee
bet ween the all owance and treatnent of clains. Clains are
frequently treated differently in plans than as all owed through
frequently treated differently in plans than as all owed through
filing. Treatnent under a confirmed plan is binding o creditors;
and, to the extent that |iens aovided for under the

confirmed plan, they are lost to creditors who are provided for
under the plan. See: 11 U S.C. 1327(a) and (c), and 11 U. S. G
101(37).

END FN

(FN3) 11 U.S.C. 506(d) provides in pertinent part:

To the extent that a lien secures a cliam against the

debtor that is not an allowed secured claim such lien is void..
END FN

(FNM) 11 U S.C 506(a) limts the all owed secured claimof a
secured creditor to the value of the collateral. 11 U S.C
1322(b)(2) provides that the plan may:

(2) nmodify the rights of holders of secured clains, other
than a claimsecured only by a security interest in rea
property that is the debtor's principal residence, or of
the hol ders of unsecured clains, or |eave unaffected the
rights of holders of any class of clains;

11 U.S. C. 1325(a)(5)(B) provides that the court shall confirma
plan if:
(5) with respect to each all owed secured cl ai m provi ded
for by the plan-

(B)(i) the plan provides that the holder of such
claimretain the lien securing such claim and

(ii) the value, as of the effective date of the
pl an, of property to be distributed under the plan on
account of such claimis not |less than the all owed anmpunt
of such claim

(enphasi s added) .
11 U.S. C. 1327 provides:

(a) The provisions of a confirmed plan bind the debtor
and each creditor, whether or not the claimof such
creditor is provided for by the plan, and whether or not
such creditor has objected to, has accepted, or has

rej ected the plan.



(b) Except as otherw se provided in the plan or the order
for by the plan. (enphasis added).

11 U.S.C. 101(37) defines the term"lien" as:

(37) "lien" nmeans charge against or interest in property
to secure paynment of a debt or performance of an
obligation. (enphasis added).

END FN

(FN5) The Supreme Court ruled, in Nobelman, that the qualifying
| anguage of 11 U. S.C. 1322(b)(2) regarding the inability of a
debtor to nmodify the rights of certain holders of residential rea
estate nortgages precluded the use of 11 U S.C. 506(a) and
1322(b) to "strip" the creditor's lien fromthe undersecured
portion of the claim But the Court specifically recognized
application of 11 U. S. C. 506(a) to Chapter 13 cases generally
(Nobel man, fn3 at 2109), and di scussed the issue of lien
"stripping" by focussing on 11 U S.C. 506(a) and 1322(b).
Dewsnup was nentioned only once, in reference to rights that were
"bargai ned for by the nortgagor and the nortgagee" (Nobel man, at
2110). 11 U.S.C. 506(d) was never brought into the discussion
END FN

(FN6) See: In re Pickett, supra, at 473, quoting fromthe
| egislative history of 11 U S.C. 1325.
END FN

(FN7) The arguenent is nade by both Ford and GVAC, basen policye
(7) The argunent is nmade by both Ford and GVAC, based on policy
consi derations. Such matters are best left to Congress. For a
good di scussion of policy considerations, see: In re Mirry-Hudson
147 B.R 960 (Bankr.N.D.Ca. 1992); In re Jones, 152 B.R 155
(Bankr.E.D. M ch. 1993). Curiously, Jones considers the question
when a court should allow debtors to void a lien under 11 U.S.C
506(d) in a Chapter 13 case. See: Jones at 179, 183. As stated
earlier, the nature of clains and extent of liens in a Chapter 13
case are ordinarily determ ned without reference to 506(d).
However, to the extent that the statute m ght otherw se apply, it
is worth noting that neither courts nor debtors "void" |iens under
it. Rather, to the extent that liens are void under 11 U S.C
506(d), the result is by operation of the statute, not by the
directive of the courts or acts of debtors.

END FN

(FNB) GWVAC argues that a local rule requires a particular plan
formto be used in Chapter 13 cases, and that the form contains

| anguage continuing the vesting of a debtor's property in the
estate pendi ng conpletion of the plan. GVAC clains that the

di sputed | anguage in the Debtors' Plan violates the rule. A loca
rul e cannot deprive a party in a bankruptcy case of a substantive
right afforded by the Code. Even if GVAC s position is correct,
the rul e cannot supersede the Code.

The court, in Jones, seens to suggest that a provision in an
order confirm ng the plan providing for retention of |iened
property in the estate pendi ng consumation of the plan, would del ay
voiding of a creditor's lien under 11 U.S.C. 506(d) until the
pl an has been fully perforned. Apparently, the rationale for that
is 11 U.S. C 551, which provides that "any lien void under
section 506(d)...is preserved for the benefit of the estate[,]but



only with respect to property of the estate.” See: Jones at
179,180. The Jones court does not explain how preservation of the
lien for the benefit of the estate would cause a delay in voiding
of the lien regarding the creditor. |In any case, absent 11 U S. C
506(d), 11 U.S.C. 551 has no application; and, with fina
payment of the allowed secured claimpursuant to 11 U S. C
1325(a)(5)(B), the lien will have been conpletely extinguished
through its satisfaction, whether or not the property remains in
the estate. See: Pickett, supra.

END FN

proposed Chapter 13 Plan is overruled and the Plan is hereby



