UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON
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In re:
NEIL S. JOHNSQON, ORDER OVERRULI NG TRUSTEE' S
OBJECTI ON TO DEBTOR S CLAI M
Debt or . OF HOVESTEAD EXEMPTI ON

BKY 96- 34824
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At St. Paul, Mnnesota, this day of April,
1997.

This Chapter 7 case cane on before the
Court for hearing on the Trustee's objection to the
Debtor's claimof exenption in his interest in
certain real estate. Trustee Brian F. Leonard
appeared on behal f of the bankruptcy estate. The
Debt or appeared by his attorney, Jane J. Larson
Upon t he nmovi ng and responsi ve docunents and the
argunents of counsel, the Court makes the foll ow ng
order.

The Debtor filed a voluntary petition for
relief under Chapter 7 on August 27, 1996. On his
Schedule C, he elected, pursuant to 11 U S. C
Section 522(b)(2)(A), to claimthe exenptions
af forded to judgnment debtors under M nnesota state
I aw.

The Trustee tinely objected to the Debtor's
claimof exenption in an undivided one-half interest
in certain residential real estate in Cakdal e,

M nnesota. The Debtor and his wife are the record
hol ders of title to the property, apparently in
joint tenancy. The Debtor, however, has not
physically resided in the property for alnost five
years; he has lived in a rented apartnent |ess than
one bl ock away. The Debtor's wife and their two

m nor children have continued to reside in the
property. During this period of separation, neither
the Debtor nor his wife has obtai ned a decree of

di ssolution of their marriage. The title to the
property remains as it was before their separation.
The Debtor has never filed a notice of intent to
continue to claimthe property as his honestead
pursuant to Mnn. Stat. Section 510.07.(F1)

These bare facts evidence a sonewhat
anomal ous marital arrangenent. They also franme up
the dispute: did the Debtor "occupy" the marita
dwelling within the neaning of Mnn. Stat. Section
510. 01(F2) when he filed for bankruptcy relief under
Chapter 7, entitling himto protect it fromthe



bankruptcy estate as his exenpt honestead? |If not,
does the honmestead exenption statute protect his
interest in the property in some other way?

M nn. Stat. Section 510.01 sets the basic
requi renent of "occupancy" for honestead exenption
M nn. Stat. Section 510.07 supplenents this concept. (F3)
By the sinplicity of their ternms, these statutes
seemto contenplate a short factual inquiry into
act ual physical presence on the subject property.
They then seemto require a ruling agai nst a debtor
who is not maintaining such a presence, or
objectively manifesting the intention to re-
establish one in the prescri bed way. However, other
provi sions of Chapter 510, and casel aw precedent
fromthe M nnesota appellate courts, inpose severa
| ayers of nuance and qualification

The M nnesota Suprene Court has held, as a
broad proposition, that where a debtor is not
physically residing in the subject property

t he honestead exenption is lost after
SIX nmont hs [ of absence from physica
occupancy] unless the person has filed [the
notice contenplated by Mnn. Stat. Section
510.07], no nmatter what the person's
intention [as to resum ng occupancy in the
future].

Muscala v. Wrtges, 310 N.W2d 696, 698 (M nn. 1981)
(citing First Nat'|l Bank of Mankato v. WIson, 47
N.W2d 764 (Mnn. 1951)). This strict cutoff of
honestead rights is subject to two limted
exceptions, neither of which is applicable here.(F4)
The inquiry on abandonnent of a honestead
assunes anot her di nensi on, however, when the debtor
in question is nmarried, and one party to the
marri age has transferred residence fromthe subject
property. This is due to Mnn. Stat. Section
510. 04, which generally inbues the marital residence
wi th an exenpt character, regardl ess of the form of
title and without respect to the identity of the
party liable on the relevant debt.(F5) Thus, a
honestead titled in one spouse is exenpt fromthe
clains of judgnent creditors of both spouses,
whet her those clains lie individually or jointly.
Eustice v. Jew son, 413 N.W2d at 120. Further, a
honest ead held by two spouses in joint tenancy
remai ns exenpt fromthe clains of judgment creditors
of both spouses, individually or jointly, as long as
one of the spouses satisfies the statutory
requi renents for the exenption in an individua
right. Vickery v. First Bank of LaCrosse, 368
N. W2d 758, 764-765 (M nn. App. 1985), rev. denied
(M nn. August 20, 1985). Thus, even though one
party to a marriage may have | ost his honestead
ri ght by physical absence for nore than six nonths
without filing the statutory notice, the property
will still be protected fromclainms of creditors
under color of the other spouse's statutory right.
This conclusion is justified by both



the broad public policy interests
[traditionally cited in the construction of
the M nnesota honestead laws] . . . and the
mandat e that the applicable statutes be
broadly interpreted in favor of the

honest eader .

Id. at 765.

In the case at bar, the Debtor is legally
deened to have abandoned his own cl ai m of honestead
exenption to the subject property; he ceased
residing there long ago and failed to formally
preserve his right to reoccupy under the exenption
Thi s circunstance, however, does not bare the
property to the bankruptcy estate's claim His
wife's and the children's ongoi ng residence
sati sfies the occupancy requirenment of Mnn. Stat.
Section 510.01. The statute, then, protects her the
right to protect her undivided one-half interest
fromthe clainms of either spouse's creditors. Gven
Vickery's refusal to "bifurcate the honestead
exenption interests of the parties in. . . jointly-
hel d property,” 368 N.W2d at 765, the exenpt
character of her interest diffuses through the whole
and protects it all, fromthe clainms of creditors of
either of them (F6) The Debtor's fractional interest,
t hen, cannot be deened to have | ost the exenption as
to the clains of his own creditors. Id.(F7)

I T 1S THEREFORE ORDERED:

1. The Trustee's objection to the
Debtor's claimof exenption in his interest in the
foll owi ng described real estate in Washi ngton
County, M nnesot a:

Lot 21, Block 5, Oakdal e Heights,
is overrul ed.

2. The Debtor's interest in the rea
estate described in Term1l is exenpt fromthe
bankruptcy estate by the operation of Mnn. Stat.
Section 510.01, et seq.

BY THE COURT:

GREGORY F. KI SHEL
U S. BANKRUPTCY
JUDGE

(1) These are the only findings that are

defensi bly made on the record at bar. The Trustee
relies on the Debtor's testinony to this effect,
given at the neeting of creditors in this case.

He raised the issue of the property's
exenptibility through a very terse notice of
objection. In reply, the Debtor's counse



subm tted an ei ght-page nenmorandum In it, she
recited nunerous fact allegations relating to the
Debtor's continuing contacts with his wife, his
children, and the property; then she argued
various fornms of Mnnesota |legal authority to
support the claimof exenption. The nenorandum
however, is not verified by the Debtor, and there
is no supporting affidavit. Loc. R Bankr. P. (D
M nn.) 9013-2 requires one or the other of these,
"if facts are at issue."” The Debtor has not
recanted his testinony at the neeting of
creditors, so it is not inappropriate to find
facts based on the Trustee's summary of it.
However, the Court cannot take cogni zance of fact
assertions that are not under oath. Had the
content of the assertions-by-counsel been
material, the Debtor's case woul d have been
prejudiced by the failure to follow the Local

Rul es.

(2) This statute provides as foll ows:

The house owned and occupi ed by

a debtor as the debtor's dwelling place,

together with the land upon which it is

situated to the anount of area and val ue
hereinafter [imted and defined, shal

constitute the honmestead of such debtor

and the debtor's famly, and be exenpt

fromsei zure or sale under |egal process

on account of any debt not lawfully

charged thereon in witing, except such

as are incurred for work or materials

furnished in the construction, repair, or

i mprovenent of such honestead, or for

services performed by | aborers or

servants and as is provided in [M nn.

Stat. Section]550.175.

Mnn. Stat. Section 510.02 then "limt[s] and
define[s]" the anmount of area and val ue of an
exenpti on honest ead.

(3) The pertinent provision of Mnn. Stat.
Section 510. 07 reads:

If the owner shall cease to occupy

such honestead for nore than six
consecutive nonths the owner shall be
deened to have abandoned the same unl ess,
wi thin such period, the owner shall file
with the county recorder of the county in
which it is situated a notice, executed,
wi t nessed, and acknow edged as in the
case of a deed, describing the prem ses
and claimng the same as the owner's
honmestead. 1In no case shall the
exenption conti nue nore than five years
after such filing, unless during sone
part of the termthe prem ses shall have
been occupied as the actual dwelling

pl ace of the debtor or the debtor's
famly



(4)Where the debtor is absent fromthe honestead
under a legal disability, he cannot be deened to
have abandoned it even if he has not tinely filed
the statutory notice. MIllett v. Pearson, 173
N.W 411 (M nn. 1919) (incarceration under charge
of rmurder); Beigler v. Chanberlain, 176 N W 49
(Mnn. 1920) (involuntary commtment to
psychiatric hospital); Eustice v. Jew son, 413
N.W114 (M nn. 1987) (both).

(5)The relevant text of this statute is:

If a debtor be married the

honestead title may be vested in either

spouse, and the exenption shall extend to

the debts of either or of both.

(6) The M nnesota homest ead exenption | aws have

t he underlying objective of preventing the
destitution and dependency of famlies, and of
promoting their stability, self-sustenance, and

i ndependence over the generations. Denzer v.
Prendergast, 126 N.W2d 440, 444 (M nn. 1964)
(citing Ryan v. Col burn, 241 N.W 388, 389 (Mnn
1932)); Ferguson v. Kumer, 6 NW 618, 619
(1880). Froma gut-level perspective, the actua
occupancy in this case neets this goal with even
greater strength than the satisfaction of the
techni cal notice requirenents of Mnn. Stat.
Section 510.07 that the Mnnesota Court of Appeals
deened sufficient in Vickery. The rationale of

Vi ckery, then, applies with even greater strength
here.

(7)I'n oral argunent, the Trustee characterized

Vi ckery as being based on a gratuitous,
result-oriented theory that was an

i nperm ssi bl e extension of the statute. He also
characterized its refusal to separate spouses
interests as dicta. 1In this he is quite m staken
VWile the |l egal analysis in Vickery does not go
quite far enough to identify the creditors whose
clains are defeated under its rationale, as

bet ween creditors of individual spouses or joint
creditors, its procedural history and facts
clarify this. Vickery arose out of a declaratory
j udgrment action, brought by a purchaser of rea
estate to establish whether the pre-sale entry of
j udgnment s agai nst her sellers had attached |liens
under Mnn. Stat. Section 548.09 to the property.
Judgnment s had been entered against the seller-
spouses jointly and the husband individually. 368
N.W at 760. The purchaser brought her action to
obtain a determ nation that she had acquired title
to the property free and clear of all of the
judgrments, 368 NNW at 761, on the ground that it
had been the sellers' exenpt honestead when the
judgrments were docketed. The Vickery court did
not expressly hold that the derivative exenption
flowing fromthe wife's rights prevented the
attachment of judgment liens in favor of the
husband' s individual creditors, but there is no
other way to make sense of the decision's result
and broad holding. Too, this rationale gives



broadest effect to the dictate of Mnn. Stat.
Section 510.04 that "the exenption shall extend to
the debts of either [spouse] or of both." In that
way, it is fully consonant with the strain of

M nnesot a honestead jurisprudence that counsels a
i beral application of the protection. E.g.,
Denzer v. Prendergast, 126 N.W2d at 444;
Application of H ckman, 23 N W2d 593, 597 (M nn.
1946); Ryan v. Col burn, 241 NW at 389; Milroy v.
Sioux Falls Trust & Savings Bank, 206 N W461, 462
(Mnn. 1925); Kiewert v. Anderson, 67 N.W 1031,
1033 (M nn. 1896).



