UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re George L. & Ondrea Lee Gay, BKY 3-93-5487

Debt or s.
MEMORANDUM ORDER

t he

This matter cane on for hearing on Wdnesday, February 16,
1994 on nmotion for relief fromstay by the AT Goup ("CT").
Appearances are noted in the record. The Court, having received
and consi dered argunents and nmenoranda of |aw of counsel, and being
fully advised in the matter, now makes this MEMORANDUM ORDER
pursuant to the Federal and Local Rul es of Bankruptcy Procedure.

FACTS

CIT is an assignee to a retail installnent contract and
security agreenent ("Contract”) on a 1987 Rol | ohonme Manufact ured
Hone, 26" x 48', Serial No. R37166AB ("Mbile Honme") executed on
Cct ober 10, 1989 with Robert F. O awson ("Cd awson"). The Contract
prohi bited transfer of Cawson's interest w thout the consent of
CIT. On Septenber 27, 1991, Ceorge and Ondrea Gay ("Debtors")
executed a Contract for Deed(FNl) to purchase the Mbile Hone from
Cl awson. See Debtors' Exhibit F attached to the Affidavit of
Ceorge L. Gay. CT alleges that Cawson transferred the Mbile
Hone without CIT's approval.(FN2) The Debtors currently reside in

Mobi | e Home.

On Novenber 22, 1993, the Debtors filed a voluntary petition
for relief under Chapter 13 of the United States Bankruptcy Code
("Code"). CIT was duly schedul ed as a secured creditor in the
case. See Schedule D attached to the Debtors' petition for relief
under Chapter 13. A Chapter 13 Plan ("Plan") was filed on the sane
date and was later confirned ("Confirmed Plan") on January 14,
1994. The Confirmed Plan's treatment of CIT in relevant parts
are:

3. Paynments Debtor, or the trustee if so provided bel ow,
shall cure defaults within a reasonable tinme and the debtor
shall maintain the paynents due while the case is pending on
any claimsecured solely by a security interest in a nobile
hone or real property.

5. Additional Provisions (if any): Debtor expects to
commence additional enploynment within the next three nonths.
Addi ti onal anmounts will be paid to Robert C awson so as to
cure any defaults he owes to CIT G oup within nine nonths of
t he conmencenent of the additional enploynent.

See Plan filed on Novenber 22, 1993. C T filed this relief from
stay notion against the Debtors on February 4, 1994. C T asserts
two bases for the relief fromstay notion: CIT clains that it is
not a creditor of the Debtors and thus not bound by the provisions



of the Confirmed Plan; and, CIT clains that the Debtors are in
default of post-petition paynments.
CIT does not dispute that it received notice of the

Debtors' Chapter 13 filing and notice of the Plan confirmation
confirmation date. Essentially, CITis claimng that it is
not bound by the provisions of 11 U . S.C. Section 1327(a)(FN3)
because it is not a creditor of the Debtors. CIT argues that it
had a Contract with O awson, and not the Debtors. According to
CIT, the Confirmed Plan cannot apply to CIT since the Plan woul d
otherwi se validate a transfer that occurred between C awson and the
Debtors, without CIT's approval, which is in violation of the
Contract provisions. CIT believes that the Confirmed Plan, if
applicable to CIT, would create a contract between CIT and the
Debt ors where none existed. Accordingly, it argues, that would be
an inperm ssible nodification of CIT s rights.

The Debtors argue that CIT is bound by the provisions of the
Confirmed Plan pursuant to Section 1327(a) of the Code. CT
recei ved notice of the Debtors' Chapter 13 filing, received notice
that CIT was schedul ed as a secured creditor, and received notice
of the confirmation hearing. CI T did not appear or object to the
confirmation of the Plan; nor did CIT appeal the Confirmati on O der
of January 14, 1994. The Debtors argue that CIT is now attenpting
to collaterally attack the Confirmed Plan by bringing this notion
for relief fromstay. The Debtors assert that by the plain
| anguage of Section 1327(a) of the Code, and by virtue of case
law, a Confirmed Plan is res judicata and therefore, not subject to
collateral attack. This is particularly the case since CIT had
notice of it's treatnent under the Plan and the opportunity to
object, but did not.(FN4)

In response to CIT's second basis for relief fromstay, the
Debtors argue that they are not in default of post-petition
payments. According to the Affidavit of Paul W Bucher, his
office forwarded to CI T paynents in the formof Mney Orders in the
amount of $312.00 on Cctober 25, 1993, Novenber 29, 1993, Decenber
27, 1993 and January 25, 1994. (FN5) See Exhibits A, B, C and D
attached to the Affidavit of Paul W Bucher. |In fact, the Debtors
claimthey have arguably paid in advance of the paynent due dates.
Payments to CIT are due on the 15th of each nonth. Since the
Chapter 13 was filed on Novenmber 22, 1993, the Debtors argue that
the first post-petition paynent was due on Decenber 15, 1993. The
Debtors clai mthat the Novenber 29, 1993 paynent shoul d be
consi dered an early paynment for the nmonth of Decenber.

Accordingly, the Debtors contend that they are current with their
post-petition payments since paynments were nmade for Decenber, 1993
January and February, 1994 in advance of their respective due
dates. The Debtors argue that no cause exists for granting relief
from stay.

DI SCUSSI ON

The term"creditor” is defined as an "entity that has a claim
agai nst the debtor that arose at the time of or before the order
for relief concerning the debtor...." Section 101(10)(A) of the
Code. (Enphasis added). Pursuant to Section 102(2) of the Code,
rul es of construction, a claimagainst the debtor includes claim
agai nst property of the debtor.... (Enphasis added). Furthernore
aclaimis defined as "right to paynent, whether or not such right
is reduced to judgnent, |iquidated, unliquidated, fixed,
contingent, matured, unmatured, disputed, undisputed, |egal
equi tabl e, secured, or unsecured...." Section 101(5)(A) of the
Code. Based upon a fair reading of those three provisions, a
creditor is one with a claimagainst the debtor, which includes a



cl ai m agai nst property of the debtor
CIT is deened to be a creditor of the Debtors. A creditor is
an entity that has a claimagainst the debtor. The definition of
a claimagainst the debtor includes claimagainst property of the
debtor. Accordingly, a creditor is an entity that has a claim
agai nst the debtor which includes a claimagainst property of the
the Debtors, the Mobile Home. This claimagainst the property of
the arose prior to the Debtors' Chapter 13 filing since the Contract
for Deed was executed on Septenber 27, 1991. Wiile the transfer of
t he Mobil e Home between the Debtors and C awson was arguably a breach
of the Contract, it was not void or ineffective in creating
Debtors' interest in the property. CT falls within the definition
of a creditor pursuant to Section 101(10)(A) of the Code.
Since CIT is deened a creditor of the Debtors, CITis
t heref ore bound by the provisions of the Confirmed Plan. The
effect of a confirmed plan on a creditor is clearly articulated in
11 U.S.C. Section 1327(a), "[t]he provisions of a confirmed plan
bi nd the debtor and each creditor, whether or not the claimof such
creditor is provided for by the plan, and whether or not such
creditor has objected to, has accepted, or has rejected this plan."
CIT was duly scheduled in the Debtors' Chapter 13 filing as a
secured creditor. CIT received notice of the Debtors filing. CT
al so received notice of the confimation hearing, but failed to
attend or object to the Plan. The treatnment of CI T s clai munder
the Plan was clear. C T was to receive regular post-petition
paynments with the curing of pre-petition arrearages within a year

A long line of cases support the res judicata effect of a
confirmed plan. An order of confirmation is final, and it
precl udes a subsequent proceeding attacking illegality of a
provision in the plan. Matter of Gregory, 705 F.2d 1118, 1121
(9th Cr. 1983). This is particularly the case when the creditor
seeks relief fromstay after a plan has been confirnmed. 11 U S.C
Section 1327 is clear, it prevents a creditor from asserting any
i nterest other than what it was provided under the confirned plan
In re Evans, 30 B.R 530 (9th Cr. B.AP. 1983). In fact a
nort gagee can be bound by the provisions of a confirned plan even
when the plan violates provisions of 11 U S.C. Section 1322(b)(2).
See Matter of Walker, 128 B.R 465 (Bankr. D. Idaho 1991). ( FN6)

ClT s treatnent under the Plan is clear. CI T is to receive
regul ar post-petition paynments fromthe Debtors and pre-petition
arrearages are to be paid within a year. CTis not entitled to
relief fromstay on grounds that it is not a creditor of the
Debtors. Relief fromstay would be appropriate only in the event
of post-confirmation default. 1In re Toth, 61 B.R 160, 166 (Bankr
N.D.Ill. 1986).

VWiile CIT all eged that post-petition default has occurred, the
argunent is not conpelling. The Debtors have nade paynents to CIT
since Novenber 29, 1993. That paynment can be viewed as the first
post - petition payment for Decenber, albeit early. Subsequent
paynments in Decenber, 1993, and January, 1994, kept the Debtors
current to February, 1994. Presumably, C T received and accepted
t hose paynents.

In summary, CIT is deenmed a creditor of the Debtors. As a
creditor, CIT is bound by the provisions of the Debtor's Confirnmed
Plan pursuant to 11 U S.C. Section 1327(a). The Debtors are not in
default of post-confirmation paynments. Accordingly, relief from
stay is inappropriate in this instance.

DI SPCSI TI ON
Based upon the foregoing, it is HEREBY ORDERED



CIT's notion for relief fromstay is denied
By the Court:
Dated: April 12, 1994

DENNI'S D. O BRI EN
U S. BANKRUPTCY JUDGE

(FN1) A Contract for Deed was entered into despite the fact
that this was not a real property transaction. A reference to
a Bill of Sale is made pursuant to paragraph 3(a) of the

Contract for Deed. However, that docunent was not placed into
t he Record.

(FN2) An additional termwas added to the Contract for Deed
pursuant to nunber 20: Seller warrants and represents to
Purchasers that he has or will obtain within 60 days the
witten consent of the (T Goup to this sale. The Court is
unabl e to determ ne, based upon the Record, whether such
approval was actually sought by d awson.

(FNB3) 11 U.S.C.  1327(a) provides that:

Effect of Confirmation
(a) The provisions of a confirnmed plan bind the debtor
and each creditor, whether or not the claimof such
creditor is provided for by the plan, and whether or
not such creditor has objected to, has accepted, or
has rejected the plan

(FN4) According to the Affidavit of Paul W Bucher
attorney for the Debtors, the day before the confirnmation
hearing, he spoke with a representative of CIT about the case.
Apparently, M. Bucher informed that representative about CIT s

ClT s treatnent under the Plan and the Debtors intention to
make regul ar post-petition paynments, and that the pre-petition
arrearages be paid within one year. The representative stated,

"...he guessed they could live with that." See Affidavit of
Paul W Bucher, page 2

(FN5) The cover letter acconpanying those paynents nade
reference to Robert C awson, a C T account nunber, and
identified the Debtors as clients of the law firm

(FN6) No i nference should be drawn fromthis Qpinion
regarding confirmability of the Debtors' Plan over an
objection, timely raised, by CIT.



