UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re: Chapter 7 Case
Scott Eugene and Ki nmberly BKY Case No. 3-89-00065
Rae Jongqui st ADV No. 3-90-250
Debt ors.

Mar | yn Edwi n Duer kop,

Plaintiff,
V. MEMORANDUM ORDER
Scott Eugene Jongqui st,

Def endant .

This matter cane before the Court on cross nmotions for summary
judgrment. Plaintiff Marlyn Edwi n Duerkop (Duerkop) is represented
by Terri A. Melcher. Defendant Scott Eugene Jongqui st (Jongqui st)
is represented by Gregory P. Seanmon. This is a core proceeding
under 28 U.S.C. Sections 1334 and 157(a). The Court has
jurisdiction to determne this matter under 28 U S.C. Section
157(b)(2)(1). Based upon all the files and records in this case
being fully advised in the prem ses, the Court now nmakes the
followi ng Order prusuant to the Federal and Local Rules of
Bankr upt cy Procedure.

l.
FACTS

On January 9, 1989, Jongqui st and his spouse filed their
joint petition for Chapter 7 relief. Notice for the neeting of
creditors held pursuant to 11 U S.C. Section 341(a) was nailed to
listed creditors on January 17, 1989, and the neeting took place on
February 8, 1989. Jongquist's case was initially noticed as a "No
Asset" case, and creditors were instructed: "Do NOT file clains at
this tinme. Debtor schedul es indicate no assets exist fromwhich to
receive a dividend." The filing deadline for conplaints objecting
the Debtors' discharge under 11 U. S.C. Section 523 and Section 727
was set as April 10, 1989, and was not extended. The Debtors
di scharge was entered on April 11, 1989. On April 26, 1989, the
Chapter 7 trustee notified the Clerk's Ofice that funds m ght be
avail able for distribution to creditors. On May 1, 1989, the
Cerk's Ofice sent its Notice to File Clains, setting a 90-day
peri od under Bankruptcy Rule 3002(c)(5) during which creditor
clains nust be filed to be eligible for treatment on distribution
as timely filed clains. The last date to tinmely file clainms in
this estate was July 31, 1989. Duerkop did not file a claim

The Trustee's Final Report and Account Before Distribution was
filed on Decenmber 20, 1989, and the notice of its proposed
di stribution i ssued on Decenber 29, 1989, setting a 20-day period
wi thin which creditors m ght object to the proposed distribution.



The total balance on hand for distribution was $390, of which $336
was designated for payment of administrative expenses, |eaving $54
avail able for distribution to unsecured creditors.

No objections to the proposed distribution were filed, and the
Court issued its Order Pursuant to Notice Regardi ng Awards of
Conpensation Etc. and Trustee's Final Report and Account on January
22, 1990, approving conpensation of $58.50 and rei mbursenent of
$212 to the Trustee, and assessing $65.50 in court costs.
Thereafter, admnistration of the bankruptcy estate was conpl eted
by the trustee in accordance with the United States Trustee's
procedures. On June 14, 1990, the Court entered its Order d osing
Asset Case and Di schargi ng Trustee

On January 13, 1990, several nonths after the deadline to
timely file clains in the case had passed, counsel for Jongqui st
notified the Cerk's Ofice that Duerkop's claim in the anmount of
$28,857. 23, had been omitted fromthe Debtors' schedules filed with
the petition, and requested instructions regarding how the creditor
m ght be added to the matrix. On January 19, 1990, the derk's
Ofice sent notice to Jongquist's counsel that a witten request
nmust be submitted providing the erk with the nane and address for
the omtted creditor, noting that a Final Report Before
Distribution had been filed by the trustee. On January 24, 1990,
Jongqui st's counsel submitted a witten request to add Duerkop to
the matrix, and Duerkop was added on January 29, 1990, the sane
date that the U S. Trustee issued its Directive for Distribution to
the Chapter 7 trustee. No further activity was undertaken by any
party until October 23, 1990, four nonths after the cl osing of the
Debt ors' case, when the present adversary proceeding was filed by
Duer kop, seeking to have his debt decl ared nondi schar geabl e under
11 U.S. C. Section 523(a)(3).

Duer kop asserts as support for his position that he was denied
t he opportunity of neaningful participation in the bankruptcy case
due to lack of notice. The Debtor failed to list his debt in the
schedules or on the initial matrix, and he was not infornmed of the
bankruptcy proceeding fromany other source in tine to file his
claim Jongqui st defends on the grounds that the creditor had
know edge of the trustee's proposed distribution in tine to object
toit, and to demand that the trustee prepare an anended
distribution. 1In any event, Jongqui st argues, any distribution
recei ved by Duerkop woul d have been de minims in relation to the
amount of his claim Therefore, he asserts that this adversary
proceeding is without nmerit and shoul d be dism ssed as frivol ous
harassnment by the creditor

.
| SSUE
Is Duerkop entitled to judgnment that his entire claimis
nondi schar geabl e under 11 U.S.C. Section 523(a)(3)?
M.

DI SCUSSI ON
A creditor's right protected by 11 U.S. C. Section 523(a)(3) is
the right to tinmely file a claimin a pendi ng bankruptcy case. In
re Mendiola, 99 B.R 864, 866 (Bankr. N.D.1l1l. 1989). Wat Duerkop

lost in this case as a result of Jongquist's failure to properly
schedule his claimor give other tinely notice of the case was the
right totimely file a proof of claimon or before July 31, 1989,
and thereby share in the trustee's distribution to unsecured
creditors, however small that distribution mght be. Accordingly,



Jongqui st's argunent that Duerkop had anpl e opportunity to object
to the trustee's proposed distribution is ineffective as a defense
to 11 U S.C. Section 523(a)(3). An objection to the proposed
distribution, and the tardy filing of his claimwuld not have
permtted Duerkop to share pro rata with other unsecured creditors
who timely filed their clains.

It is clear that Section 523(a)(3) produces a harsh result in
this case. Had Duerkop's claimbeen properly schedul ed or had he
been tinely notified of the case, the nost he woul d have received
was a distribution of a few dollars along with the other unsecured
creditors. As a result of Jongquist's failure to schedule his
claimor give Duerkop notice, Duerkop's debt is nondi schargeable.
This result is mandated by the cl ear | anguage of the statute, which
makes no distinction between m nimal asset cases, and those in
whi ch substantial and meani ngful distributions are nmade to
creditors.

NOW THEREFORE, | T | S ORDERED

1. Plaintiff's Mdtion for Summary Judgnent is granted.

2. Defendant's Mtion for Summary Judgnent is denied.

3. Plaintiff is entitled to judgnent that his debt in the
amount of $28,857.23 plus interest, costs and disbursenents is not
di scharged with the general discharge granted Defendant under 11
U S.C. Section 727(a).

LET JUDGVENT BE ENTERED ACCORDI NGLY.
Dated: April 9, 1991

Dennis D. O Brien
U. S. Bankruptcy Judge



