UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:
ALLEN W MOBERG,

Debt or. BKY 4-91-744

LANA DORER,
Plaintiff, ADV 4-91-178-v. -
ALLEN W MOBERG,

Def endant . FI NDI NGS OF FACT, CONCLUSI ONS
OF LAW and ORDER FOR JUDGVENT

At M nneapolis, Mnnesota, July 26, 1993.

The above-entitled matter canme on for trial before the
undersi gned on the 10th day of My, 1993. Appearances were as
follows: Richard Wllians, Jr. for the plaintiff; and Joseph
Di cker and David Anesbury for the defendant.

FI NDI NGS OF FACT

1. The plaintiff, Lana Dorer ("Dorer"), was an enpl oyee of
Met ropol i tan Reconstructive and Cosnetic Surgery, P.A
("Metropolitan") at all relevant tines.

2. The defendant, Allen Mberg ("Mberg"), was the principal
of Metropolitan and the only physician enpl oyed by Metropolitan.

3. Moberg hired Dorer as an office adm nistrator for
Metropolitan so that he could spend nore tinme in surgery and |ess
time on admnistrative tasks. Moberg was Dorer's inmmedi ate
supervi sor.

4. In 1985, Moberg was attenpting to open a clinic simlar
to Metropolitan in the state of New York. Mdberg was in New York
on the weekend prior to Septenber 10, 1985 in furtherance of that
pur pose.

5. Sonetime between 9:30 and 10: 00 p.m on Septenber 10,
1985, Moberg call ed Dorer at her honme asking her to neet him at
David Fong's restaurant to discuss the events that occurred in New
York. Dorer first declined to nmeet Moberg given the | ate hour, but
Moberg insisted, telling Dorer that he would not have tinme to
di scuss the New York trip in the office the next day because he
woul d be in surgery. Dorer eventually agreed to neet Mboberg that



ni ght .

6. Moberg picked Dorer up in his jeep, and the two drove to
David Fong's restaurant. Mberg ate dinner, but Dorer did not.
Dorer had one drink while Mberg ate, and Moberg had a carafe of
wi ne plus two additional glasses of wine. Wile Mberg ate, they
di scussed the events that occurred during Moberg's trip to New York
and ot her business matters. They left the restaurant in Mberg's
jeep shortly before it cl osed.

7. Rat her than taking Dorer home, Mberg drove to his
condom ni um explaining to Dorer that he had documents that he
needed to give her. Wen they reached Moberg's condom ni um Dorer
told Moberg that she would wait in the car while he got the
docunents for her. Mdberg told Dorer to cone into the condom ni um
with him and she did.

8. Once inside the condom nium Dorer excused herself to use
the restroom and asked Moberg to get her a soft drink while she
did so. Wien she returned fromthe restroom all of the lights in
t he condom ni um were turned off, and Mbberg was sitting on the
couch lighting a candle. Dorer asked Moberg what he was doi ng, and
he told her that she knew what he was doing. Dorer sat down on a
chair, and Moberg got up and attenpted to kiss her. Dorer got up
and noved to another chair, but Mberg foll owed her and again
attenpted to kiss her. She noved several nore tines, and Moberg
repeatedly followed her. Dorer asked to | eave during these events,
but she does not recall Moberg' s response. Dorer never attenpted
to | eave and Moberg never physically prevented her from doing so.

9. Eventually, the two were in Mberg's bedroom where
Moberg hel d Dorer down on the bed while they had sex. Dorer
physi cal ly acqui esced in the sexual act, but repeatedly told Mberg
"no" and "it's wong." Dorer has no recollection of how they got
to Moberg's bedroom or how her clothing was renoved. Moberg nade
no threat of physical harm nor did Dorer perceive any such threat,
al t hough she did perceive his behavior to be aggressive. Her
cl ot hing was not torn and she sustained no physical injuries.

10. Moberg eventually fell asleep, at which tinme Dorer
craw ed to the restroomand vomted. She went to the living room
to try to find Mberg' s jeep keys, but could not find them because
the roomwas too dark. She did not turn on the |ights because she
did not want to wake Moberg. Dorer eventually got her clothes from
Moberg' s bedroom and waited on the couch in the living roomuntil
it was |light enough for her to find Mberg' s keys. Wen she did,
she took his jeep and drove herself hone.

11. Moberg called Dorer at hone that norning and she
expl ai ned that she had taken his jeep. Mberg told Dorer that he
woul d not be coming into the office that day.

12. Dorer drove Moberg's jeep to the office | ater that
nmorni ng. \Wile there, she spoke with Mberg over the phone and
arranged to exchange his jeep for her car. The cars were exchanged
that afternoon at the Lincoln Del restaurant as planned. Dorer
does not renmenber how Mbberg got her car or her keys.

13. Dorer initially told no one about the events that
occurred between she and Moberg on the night of Septenmber 10, 1985



because she was in shock. Two days |ater, Dorer spoke with her
attorney about the incident. On the advice of her |awer, she did
not report the incident to the police, nor was she exam ned by a
doct or.

14. A few days after the incident, Dorer, Mberg, and ot her
enpl oyees of Metropolitan assenbled to view an i nformational video
that Dorer was producing for Metropolitan. At this time Dorer
i nfornmed Moberg that the sexual act that had occurred was "wong,"
and "bad,"” and "woul d not happen again."” Moberg started drinking
during the viewi ng of the video, and when it was finished he
screanmed at Dorer saying that she had done a "shitty job."

15. Mdberg never spoke to Dorer in the office again after
that outburst. He nade her working conditions intolerable to the
poi nt where she went hone sick one afternoon. Several weeks after
Sept ember 10, 1985, Dorer received a | ate-night phone call fromthe
bookkeeper of Metropolitan, inform ng her that she had been fired
but giving no reason.

16. Dorer subsequently filed an Enpl oyee's C aimPetition
with the Workers' Conpensation Division of the Mnnesota Departnent
of Labor and Industry, and a Charge of Discrimnation with the
M nnesot a Department of Human Rights. Both docunents were based
upon the events that occurred on Septenber 10, 1985 and Dorer's
subsequent termn nation.

CONCLUSI ONS OF LAW

1. The plaintiff has the burden of establishing the
nondi schargeability of a debt under section 523(a)(6) by a
preponder ance of the evidence. Johnson v. Mera (Inre Mera), 926
F.2d 741, 744 n.5 (8th Gr. 1991)

2. A debt of an individual debtor is not dischargeable in
chapter 11 if it is a debt "for willful and malicious injury by the
debtor to another entity or to the property of another entity." 11

U S.C. Sections 523(a)(6); 1141(d)(2).

3. The Eighth Grcuit Court of Appeals defined the terns
"willful" and "malicious," as used in section 523(a)(6), in
Barcl ay' s American/Business Credit, Inc. v. Long (In re Long), 774
F.2d 875 (8th Gr. 1985). A wllful act is one that is headstrong
and knowing. A malicious act is one that is targeted at the
creditor, at least in the sense that it is certain or substantially
certain to cause injury. Long, 774 F.2d at 881

4. The Eighth Grcuit Court of Appeals has twice clarified
the application of the Long standard of nondi schargeability to
cases involving reckless tortious conduct. 1In both Cassidy v.

M ni han, 794 F.2d 340 (8th Cr. 1986) and Hartley v. Jones (In re
Hartley), 869 F.2d 394 (8th Gr. 1989), the court held that a
debtor's reckl ess disregard for the risks involved in his or her
conduct does not render an injury that results from such conduct
nondi schargeabl e. Cassidy, 794 F.2d at 344; Hartley, 869 F.2d at
395. The standard applicable to tort liability, that an individua
is liable for all foreseeable consequences of his or her acts, is
not applicable in determ ning the dischargeability of a debt.
Hartley, 869 F.2d at 395. Rather, the debtor nmust have actually



intended to inflict injury upon the creditor, at least in the sense
that the debtor acted in a headstrong manner know ng that injury
was certain or substantially certain to flow fromhis or her
actions. Long, 774 F.2d at 881; Cassidy, 794 F.2d at 344; Hartley,
869 F.2d at 395.

5. Dorer has net her burden of proof. Mberg's behavior in
the present case goes far beyond reckl essness. At the tinme Mberg
and Dorer had sex, Mberg knew from Dorer's actions and from her
verbal protestations that she did not wish to have sex. When
Moberg attenpted to kiss Dorer in the living room she repeatedly
noved to avoid his advances. During the sexual act, Dorer
repeatedly said to Moberg "no" and "it's wong." Moberg acted
willfully because he proceeded to have sex with Dorer know ng that
she did not wish to have sex with him and he acted maliciously
because the nonreciprocal sexual act was substantially certain to
cause harmto Dorer.

6. This case is akin to Johnson v. Mera (Inre Mera), 926
F.2d 741 (8th Gr. 1991) wherein the Eighth Crcuit Court of
Appeal s concl uded that a debtor had willfully and maliciously
i njured an enpl oyee by kissing the enpl oyee against his will. The
court found:

The trial evidence shows that [the debtor] was
nore than reckl ess when he kissed [his

enpl oyee] because he intended to cause [his
enpl oyee] harm The evi dence establishes that
[the debtor] was certain or substantially
certain that [his enployee] would be harmed by
an unwanted kiss. [The debtor] deliberately
ki ssed [his enpl oyee] even though he was aware
that [his enployee] did not share his
affections and that [his enpl oyee] woul d be
harmed by the offensive contact.

Mera, 926 F.2d at 744 (enphasis in original). Here, Mberg knew
that Dorer did not wish to have sex and that she woul d be harned
t her eby.

7. The facts that Moberg did not physically threaten Dorer
that Dorer did not attenpt to | eave, and that Dorer ultimately
acqui esced in the sexual act do not affect ny decision. The Long
standard does not require physical brutality by the debtor, nor
does it require that the creditor use every possible neans to avoid
the injury. Long sinmply requires headstrong and know ng behavi or
that is certain or substantially certain to cause injury, and that
is exactly what happened in this case.

ORDER FOR JUDGVENT
ACCORDI NAY, IT IS HEREBY ORDERED: Any debt ow ng from Moberg
to Dorer arising out of injuries sustained by Dorer due to the
sexual act that occurred on Septenber 10, 1985 is adjudged to be

nondi schar geabl e.

LET JUDGVENT BE ENTERED ACCCRDI NGLY.



Nancy C. Dreher
United States Bankruptcy Judge



