UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF M NNESOTA
In re:
BKY 4-92-2217
CATHERI NE ALI DA CZUBA,
MVEMORANDUM ORDER DENYI NG MOTI ON
Debt or . TO MODI FY PERVANENT | NJUNCTI ON

At M nneapolis, Mnnesota, October 19, 1992.

The above entitled matter came on for hearing before the
undersigned on the 16th day of Septenber, 1992 on a notion by
Christine L. Breaux for nodification of the permanent injunction
i nposed by 11 U.S.C. Section 524. Appearances were Marc M Berg
for Christine L. Breaux ("Breaux"); Steven C. Eggi mann for
Cat herine A. Czuba ("Debtor"); and WIlliamJ. Fisher for TCBY
Systens, Inc. ("TCBY").

FACTS

Debtor is the President and owner of Northland Yogurt
I ncorporated ("Northland"), a M nnesota corporation, which operated
several yogurt shops as a franchisee of TCBY. Christine Breaux
began working for Northland in April 1989 as a sales associate in
its Uptown M nneapolis location. She subsequently becane the
manager of that store and was term nated from her position as
manager in April, 1990. On one occasion both Breaux and Debt or
wor ked at the Uptown | ocation together. Northland' s Eden Prairie
and Richfield stores were managed by Kari Wdahl, who, it has been
alleged, is the live-in mate of the debtor

In May 1990, shortly after being term nated, Breaux brought an
action agai nst Debtor, Northland, TCBY, and Wdahl in state
district court alleging that during the course of her enpl oynment
she was subjected to sexual advances by debtor, and that on one
occasi on debtor and Wdahl attenpted to force her into a | eshian
sexual relationship. Breaux also alleged that she had been
wrongfully term nated after she refused those advances and refused
to enter into a | esbian rel ati onship.

Her Anended Conplaint is franed in three counts. First, she
asserts several causes of action for sex discrimnation under
Chapter 363 of Mnnesota Statutes (the "M nnesota Human Ri ghts
Act"), including sex discrimnation, sexual harassnent, and
wrongful reprisal discharge. Second, she asserts tort causes of
action for intentional infliction of enotional distress, assault,
and battery. Third, she asserts a claimfor breach of contract in
connection with her enploynment relationship with the debtor. TCBY
is alleged to be directly liable to Breaux on the sex
di scrimnation causes of action and vicariously liable on the tort
clains. Breaux does not assert a claimagainst TCBY or Northland
for breach of contract.

Debt or asserts that the sexual activities in which the parties
engaged were consensual and encouraged by Breaux. She has al so
counterclaimed. The trial court has denied nmotions for summary
j udgrment made by both sides and the nmatter is approaching trial
r eadi ness.



In a rel ated proceedi ng, judgnent has been entered decl aring
t hat Enpl oyers National Insurance Conpany, Northland's liability
i nsurance carrier, has no duty to defend or indemify Debtor
Wbdahl , or Northland agai nst Breaux's clains. TCBY has asserted
that it does not intend to provide the debtor with a defense to the
action. Apparently, it is TCBY' s current defense strategy to
establish nmerely that there was no agency rel ati onship and that
what ever activities occurred were well outside the scope of any
agency rel ationship. What the parties did and whether the acts
were consensual will thus be irrelevant to the TCBY defense.

On March 24, 1992, during the pendency of Breaux's suit,
debtor petitioned for relief under Chapter 7 of the Bankruptcy
Code. On June 30, 1992, a discharge order was entered. No action
was commenced by Breaux seeking to have the debt owed to Breaux by
t he debtor declared to be nondi schargeable. Rather, shortly after
the entry of discharge, Breaux has noved to have this court nodify
t he di scharge for the sol e purpose of allow ng Breaux to establish
liability and damages agai nst the debtor, but acknow edgi ng that no
personal judgnent may be entered against her for such amount.

DI SCUSSI ON
A The Discharge Injunction Generally.

The filing of a petition in bankruptcy operates as an
automatic stay of all collection activities against the debtor, the
debtor's property or property of the estate. 11 U S.C Section
362. Upon discharge, the stay is replaced with a pernmanent
di scharge injunction which operates as an injunction against the
commencenent or continuation of an action, the enpl oynent of
process, or an act to collect, recover or offset any such debt as
a personal liability of the debtor, whether or not discharge of
such debt is waived. 11 U S.C Section 524(a)(2).

Rel evant to the instant action, Section 524 inposes, upon
di scharge, a permanent injunction against, inter alia, continuation
of an action to collect or recover fromany di scharged debt as a
personal liability of the debtor

It is clear that the di scharge does not apply to or affect the
l[iability of any other party for such debt. 11 U S.C. Section
524(e). "[T]he statutory | anguage, on its face, does not preclude
the determi nation of the debtor's liability upon which the damages
woul d be owed by another party, such as the debtor's liability
insurer.” Inre Jet Florida Systenms, Inc., 883 F.2d 970, 973 (11th
Cr. 1989); see also In re Shondel, 950 F.2d 1301, 1307 (7th Gir.
1991); In re Pappas, 106 B.R 268, 270 (D. Wo. 1989); Inre
G eenway, 126 B.R 253, 254 (Bankr. E.D. Tex. 1991). The
protection afforded to the debtor by di scharge does not bestow a
simlar benefit on others who may be |iable on behalf of the
debtor. Geen v. Wlsh, 956 F.2d 30, 33 (2nd Cir. 1992).

B. Standards for Mdification of the Di scharge |Injunction

VWhen the debtor is a co-defendant in litigation arising out of
di scharged debts, the discharge prevents the action from going
forward agai nst the debtor. Cbviously, the protection accorded to
t he debtor should not be used as a sword by non-debtor
co-defendants to avoid the full and fair litigation of their



liability. There has thus devel oped a body of case | aw enunerating
the circunstances under which it is appropriate to nodify the

di scharge injunction in a manner that will serve the dual goals of
protecting the debtor's fresh start and leaving intact the rights
of non-debtor parties.

Virtually all of these cases have devel oped in the context of
a tort action where the creditor was seeking to recover fromthe
debtor's insurer. Geen v. Wlsh, 956 F.2d 30 (2nd Cr. 1992); In
re Shondel, 950 F.2d 1301 (7th Cr. 1991); In re Jet Florida
Systens, 883 F.2d 970 (11th Cir. 1989); In re Pappas, 106 B.R 268
(D. Wo. 1989); In re Lenbke, 93 B.R 701 (Bankr. D.N. D. 1988); 1In
re Wiite, 73 B.R 983 (Bankr. D.C. 1987); see also In re G eenway,
126 B. R 253 (Bankr. E.D. Tex. 1991) (creditor seeking recovery
fromthe debtor's enployer's insurance carrier); In re Catania, 94
B.R 250 (Bankr. D. Mass. 1989) (creditor did not specify from whom
recovery was sought, possibly "Debtor's insurer, his enployer, his
enpl oyer's insurer, [or] ajoint tortfeasor"). Such cases
establish a three part test for nodi fying the di scharge injunction
to allow a party to proceed agai nst the di scharged debtor. In
order to obtain a nodification of the injunction to allow such
litigation to proceed, the noving party nust establish that:

(1) The debtor is a necessary party in the pending
litigation and dism ssal of the debtor will result in the
nmovi ng party not being able to pursue its renedies
agai nst the non-debtors;

(2) Pursuit of the action with the debtor involved
wi Il not inpose a financial hardship on the debtor that
derogates the sweeping effect of the discharge; and

(3) The parties agree that the nodification is
confined to establishing liability for danages and does
not allow pursuit of a judgnment against the di scharged
debt or.

In re Pappas, 106 B.R at 271; In re Catania, 94 B.R at 253; Inre
Lenbke, 93 B.R at 703; In re Geenway, 126 B.R at 254-55. Since
Breaux concedes that she is enjoined fromany attenpt to enter
judgment or to otherwi se collect on a determnation of the debtor's
liability, two issues remain: (1) Whether the debtor is a
necessary party to the pending state court action; and (2) Whether
the nodification should be conditioned on paynent of debtor's costs
i n defendi ng such an action, in order to avoid financial hardship
to the di scharged debtor

C. Necessary Parti es.

M nnesota Rule of G vil Procedure 19.01, which for all intents
and purposes is identical to Federal Rule of G vil Procedure 19(a),
provides as follows with respect to joinder of necessary parties:

A person who is subject to service of
process shall be joined as a party in the
action if (a) in the person's absence conplete
relief cannot be accorded anong those al ready
parties, or (b) the person clains an interest
relating to the subject of the action and is
so situated that the disposition of the action



in the person's absence may (1) as a practica
matter inpair or inpede the person's ability
to protect that interest or (2) |eave anyone
already a party subject to a substantial risk
or incurring double, multiple or otherw se

i nconsi stent obligations by reason of the
person's clainmed interest.

Mnn. R Cv. P. 19.01. Debtor should therefore be considered a
necessary party to the state court litigation if: (1) Breaux or
t he non-debtor defendants cannot obtain a conplete renedy without
the debtor as a co-defendant; (2) the debtor will be unable to
protect her interest in the litigation if she isn't a party
thereto; or (3) the other defendant's will be subject to

i nconsistent obligations if the debtor isn't a party.

Breaux asserts that debtor is a necessary party to the action
in state court. It is her contention that with respect to the tort
counts she will be relying on a theory of vicarious liability, and
that in doing so she nmust first establish liability against the
debtor in order to obtain judgnent against the other defendants.
She al so argues that debtor is a necessary party to the M nnesota
Human Ri ghts Act count because she nmust prove that the debtor
committed the underlying acts of harassment. Debtor responds that
under M nnesota | aw Breaux can establish liability and proceed to
j udgrment agai nst the other defendants without the debtor as a
co-defendant. At nost, debtor argues, she is a material w tness,
not a necessary party.

1. The Conmon Law Tort Counts.

Breaux argues that her renedy against the debtor's
co-defendants on the conmon |law tort counts is based on vicarious
liability, and that the debtor is a necessary party to such
vicarious liability clainms. Wether the debtor's relationship to
the other defendants is alleged to be that of principal and agent,
or master and servant, the M nnesota Suprene Court recognizes that
the doctrine of vicarious liability applies to both such
rel ati onshi ps. (FN1) Schnei der v. Buckman, 433 N.W2d 98, 101 (M nn
1988); Virtue v. Creanery Package Mg. Co., 123 Mnn. 17, 31-32
(1913). However, the nmere fact that Breaux is pursuing a theory of
vicarious liability does not nean that the debtor is a necessary

party.

The M nnesota Suprene Court holds that the vicarious liability
both of master and servant, and of principal and agent, is
characterized as joint and several liability. Schneider v.

Buckman, 433 N.W2d at 101; Kisch v. Skow, 305 Mnn. 328, 332, 233
N.W2d 732, 734 (1975). \Where liability is joint and several, the
plaintiff is entitled to proceed against all parties in one action
or can proceed individually in separate acti ons agai nst each
Schnei der v. Buckman, 433 N.W2d at 101. Furthernore, the
plaintiff is entitled to judgnment in full from each defendant as
long as there is no double recovery. Mss v. Jones, 225 A 2d 369,
372 (N.J. Super. C. App. Div. 1966); see al so Schnei der v.
Buckman, 433 N.W2d at 103 (100% recovery agai nst enpl oyer where

j udgrment could not be entered agai nst enpl oyee). That being the
case, none of the criteria for finding the debtor to be a necessary
party under Rule 19.01 are net: (1) Breaux can obtain a conplete



(FN1) Breaux refers to the rel ationship between the debtor and
t he codefendants as that of principal and agent, while the debtor
refers to the relationship as one of enployer and enpl oyee. See
Menor andum i n Support of Mtion for Relief fromthe Pernmanent

I njunction, Septenmber 2, 1992, at p. 5; Catherine A Czuba's

Menor andum of Law in Qpposition to Christine L. Breaux's Mdtion for
Relief fromthe Permanent |njunction, Septenber 15, 1992, at pp
89. The nere fact that such relationships are alleged and that

M nnesota applies vicarious liability to such relationships is
sufficient for nmy decision today. The actual nature of the
relationship is one for the state court to decide.

renedy agai nst the co-defendants since she can proceed to judgnent
protecting her interest since any personal obligation has been

di scharged; and (3) there is no danger of double recovery against
t he non-debtor defendants since the debtor has been di scharged and
has no cl ai m agai nst t hem

Accordi ngly, the debtor cannot possibly be considered a
necessary party to the comon law tort counts nerely because the
non- debt or co-defendants are alleged to be vicariously liable for
the debtor's acts. Her testinony may be necessary to prove or
di sprove the factual allegations of the case, but she can be
subpoenaed as a witness in order to elicit such testinony. She is
not a necessary party nmerely because her actions are the basis of
Breaux's cl ai ns agai nst the co-defendants.

Breaux has cited a nunber of cases in support of her argunent
that the debtor is a necessary party to the vicarious liability
tort counts, but none of those cases supports her argument. Al of
the M nnesota cases nerely establish that a plaintiff's settlenment
and rel ease of an agent also operates as a rel ease of the principa
for any vicarious liability based on the agents actions. See
Reedon v. Fidelity & GQuaranty Ins. Underwiters, Inc., 418 N. W2d
488, 490 (M nn. 1988); Pischke v. Kellen, 384 N.W2d 201, 205
(Mnn. &. App. 1986); Hoffman v. WItschek, 411 N W2d 923, 925-26
(Mnn. . App. 1987); Canpbell v. |I.S. A, 424 NwW2d 785, 790
(Mnn. CG. App. 1988); Farners State Bank v. Easton El evator, 457
N.W2d 763, 766 (Mnn. C. App. 1990). Nothing in those cases
suggests that the same principles should apply where the agent is
di sm ssed fromthe proceedi ng based on a bankruptcy di scharge. Nor
do those cases inply that the plaintiff could not pursue an action
agai nst only the principal or the agent wi thout joining the other
The only case Breaux cites that does address the necessary party
gquestion is In re Stanton, 121 B.R 438 (Bankr. S.D.N. Y. 1990),
wherein the court concluded wi thout analysis that the debtor, an
i ndi vidual, was a necessary party to a lawsuit filed agai nst him
individually as well as against a corporation of which he was a
director, and a partnership in which he was a partner. Stanton at
440. | do not find such conclusory statenments persuasive
especially since the facts of Stanton are dissimlar to those of
t he present case.

The debtor, on the other hand, has referred me a case in which
the plaintiff proceeded to judgnent against its enpl oyer based on
vicarious liability for common law tort clains even though the
of fendi ng enpl oyee was not a party thereto. Wrig v. Kinney Shoe
Corp., 461 NW2d 374 (Mnn. 1990). Although the issue apparently
was not before the court, the case suggests that the perpetrating
enpl oyee is not a necessary party to a suit based on vicarious



liability for common [ aw torts.

2. The M nnesota Human Ri ghts Act Count.

In the Wrig case, the plaintiff also obtained a judgnment
against its enployer under the M nnesota Human Ri ghts Act even
t hough the offendi ng enpl oyee was not a party thereto. The debtor
also cites Tretter v. Liquipak Int'l, Inc., 356 NW2d 713 (M nn
Ct. App. 1984) wherein the plaintiff simlarly obtained a judgnment
agai nst its enployer under the M nnesota Hunman R ghts Act without
nam ng the enpl oyee who allegedly conmtted the acts of harassnent.
Once again, while neither court addressed the issue, the cases
suggest that the offending enployee is not a necessary party.

Al t hough | have found no other case |law on the issue, the very
nature of the cause of action and the el enents of proof required
make it clear to me that the debtor is not a necessary party to the
M nnesota Human Rights Act count. |In order to establish a case
agai nst the enpl oyer, the aggrieved enpl oyee nust show that the
enpl oyer knew generally of the conpl ained of actions, or should
have known, and that the enpl oyer condoned them or took no
reasonabl e steps to remedy such actions. MNabb v. Cub Foods, 352
N. W2d 378, 383-84 (Mnn. 1984); Tretter v. Liquipak, 356 N.W2d at
715-16. The enployer's liability thus springs fromthe enployer's
own know edge and actions, not nmerely fromthe actions of the
perpetrating enpl oyee.

Accordi ngly, Breaux can obtain conplete relief in debtor's
absence because any liability of the debtor has no effect on
Breaux's ability to recover against the other defendants based on
their liability for their own actions. Once again, protection of
the debtor's interest in the litigation is not a problemsince the
debt or has been discharged. There is no danger of nultiple or
i nconsi stent obligations agai nst the non-debtor defendants since
t he debtor has no cl ai magai nst them under the Act. As above, the
debtor's testinony may once again be hel pful or even necessary in
proving or disproving the factual allegations underlying the clains
agai nst the other defendants, but she need not be joined as a party
for the court to adjudicate the remaining defendants' liability.

3. The Breach of Good Faith Count.

Breaux's breach of contract claimis stated only against the
debtor and there are no allegations of breach of contract against
the ot her defendants. That being the case, the action clearly
cannot proceed on such count because such proceedi ng would viol ate
t he di scharge injunction; there are no other parties agai nst whom
to proceed.

CONCLUSI ON

The protections of the discharge injunction should only be
nodified to allow a party to proceed agai nst the debtor when, anong
other requirements, the debtor is a necessary party to such
proceedi ngs. The debtor in the present case is not a necessary
party to the tort and M nnesota Human Ri gt hs Act counts, and
t herefore the proceedi ng cannot go forward agai nst the debtor on
those counts. The proceedi ng cannot go forward on the contract
count because such count is alleged agai nst the debtor only. The
debt or should be voluntarily dism ssed fromthe state court
proceedi ng so that Breaux can proceed agai nst the other defendants,



and if voluntary dismssal is not possible then the debtor should
nove the state court for such a dismssal.

Since | have concl uded that the discharge injunction should
not be nodified since debtor is not a necessary party, there is no
need for me to decide whether the continuation of the suit against
t he debtor woul d pose a financial hardship and whet her Breaux
shoul d therefore be required to pay the debtor's defense costs.

ACCORDI NGLY, | T IS HEREBY ORDERED: Breaux's notion for
nodi fication of the permanent injunction inposed by 11 U S. C
Section 524 is DENIED, and Breaux nmay not continue her state court
proceedi ng agai nst the debtor.

Nancy C. Dreher
United States Bankruptcy Judge



