UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA
THIRD DIVISION

In Re:
F;ank Miller BKY 3-81-4885
LRichard Cawley and Diana Cawley 8KY 3-89-2334
Steven Rease and Lavonne Reese BKY 3-83-2243 ORDER
David Monge BKY 3-83-2242
Arlyn Burkhart and Pattie Burkart BKY 3-90-3811
Robert Knutson and Rita Knutson BKY 3-30-831

Debtors.

This matter comes before the Court on the motion of the Chapter 7 Trustee for a
conditional closing of the bankruptcy file and the motion of tha Cebtors for leave to amend
thair bankruptcy schadulas. The abave-captioned casas all invalve identical issyes: tharefore,
the Court will resolve the matters in one opinion. Jamas J. Dailey appeared for the Debtors.
Mark Halverson appeared as and for the Chapter 7 Trustee. Based upon the arguments of
counsel, the filas and records, the Court makes its findings of fact and conclusions of law
pursuant to the Federal and Local Rules of Bankruptcy Procedurs,

l.
FACTS

All five of the Debtors are in the same procedural position. Each filed bankruptcy under
11 U.S.C. Chaptar 7 between June 20, 1989, and August 22, 1890, £ach attempted 1o
exampt 401k pension funds in th;-ir original schedules under either stats or fedaral
exerﬁptions. In aach case, the Trustee brought a motion for summary judgment objecting to
the exampticns. Deabtors interpésed either an answer or a response alleging that the
examption was allowable under sither 522(d}{1O}E)} or MINN. STAT. §550.37, Subd.24. The

Court granted the Trustee's motions for summary judgment, holding that the 401k pensiofz_
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and profit sharing plans were property of the estate and not exempt.' Each Debtor failed to
appeal from the deniai.

On September 2, 1992, the Trustee moved for conditional closing of the bankruptcy
casas, subject to reopaning when the 401k funds would otherwise becema availabla to tha
Debtors. Debtors responded by moving to vacate the Court’s pravious orders and to exclude
the 401k pensions from the estate entirely based on 11 U.S.C. §541(c)(2), citing Pattarson
v. Shumata, _U.S.__, 112 S.Ct. 2242 (1992}. Pattersgn halds that a debtor’s interast in
a self-settled trust containing an ERISA anti-alienation provision is axcludad from the~
bankruptcy estata under §541(c){2) of the Bankruptcy Code, even though tha trust does nat
otherwisa qualify as a spe‘ndthrift trust under state law.

The Trustee argues that: the Bankruptcy Court’s orders and judgments were final
orders and judgments becoming the law of the cases; collateral estoppel and/or res judicata
preclude raising the axclusion issue by the Dabtors; and, Patterson cannot be aﬁplied
retroactively to now exciude the ERISA plans from tha estates.?

Il
DISCUSSION
A raft

The Trustee argues that, because the earlier orders ware final, tha Debtors are

precluded from invoking Partarson to exclude the pansion funds from property of the

bankruptcy estates by collateral estoppel or res judicata. These principles embody the

'See: Orders datad hetween January 17, 1991 and December 13, 1991,

IThe law in the Eighth Circuit at the time of the denial of the exemptions was that the anti-alisnation
requirements of tha Employee Retirement Sacurity Actof 1974 as amended (ERISA} did not canstitute "applicable
nonbankruptcy law™ within the contemplation of § 541(c)i2). In Re: Graham, 726 F.2d 1268 (8th Cir. 1983}, In
Ra Swangon, 873 F.2d 1121 (8th Cir. 1389).



fundamental precept that once a right, question, or fact has been put in issue and decided by
a court, the same parties or their privies cannot relitigate the sama right, question, or fact in
a subsequeﬁt lawsuit. The dectrines serve both the judiciary and the public. They serva the
judiciary by conserving its resources, and by fostaring retiance on judicial decision. They sarve
the public by sparing litigants the cost and vexation of multiple lawsuits and by providing
certainty, an end to litigation, and a binding answer. Allan v. McCuyrry, 448 U.S. 90, 94
{1980); Montana v. United States, 440 U.5. 147, 153 (1979); and Brown v. Feisen, 442 U_.S.
127,131 11978).

Cailateral estoppel precludes relitigation of issuas that waera litigated by tha parties in
earlier proceedings. “Undar the doctrine of collateral estoppel, the second action is upon a
diffarant cause of action and the judgment in the prior suit precludes relitigation of issues
actually litigated and necessary to the outcome of the first acticn.” Lane v. Peterson, 899
F.2d 737, 741 (8th Cir. 1920 {citations omitted]. Essentially, it prevents the same issue
from being litigated twice. )d. See also: Boshoff, Bankruptcy in the Seventh Cirguit: 1891,
25 ind.L.Rev. 881 (1897).

Res judicata precludes litigation of claims that were involved in aarlier proceedings
between the same parties. "Under the doctrine of res judicata, a judgment on the merits iﬁ
a prior suit bars a second suit involving the same parties or their privies based on the safne
cause of action.” Lane at 741, Thus, res judicata precludes the relitigation of a claim, or
closely related claims, on grounds that were raised or couid have been raised or asserted in
a'priorr action. ld.

Il 1 |
Traditionally, courts have recognized that for collateral estoppel to apply against a

party, four prerequisites must be met: [1) the issue sought to be precluded must be the sams



as that involvad in the prior action; (2) the issue must have been determined by a valid and
final judgmeant; (3) the issue must have been actually litigated in the prior action; and, (4) the
determination must have been essential to the prior judgment. |d. Ses alsg Arkla Explgration
Co. v, Texas Qi & Gag Corg,, 734 F.2d 347, 356 (8th Cir.), gery_denied, 105 $.Ct. 908
(1984). An additiona! element has been added by the Eighth Circuit, in that, the party against
whom the earlier decision is being asserted must have had a "full and fair® opportunity to
litigata tha issue in the prior adjudication. In_rg Miera, 926 F.2d 741, 743 {8th Cir. 1991).

The issua raised by the Dabtors’ motions is whether their intarests at filing in the
pansion/profit sharing plans are property of their estates under § 541. This same igsue was
bafara the Court upon trustae’s garlier objections to examptions. The facts have not ¢changad,
and the lagal argument presented here is diffarent only in form. In tha first axemption
proceeding, the Debtors attempted to exempt the pension plans from the estates, and in this
sacond proceeding. they argue that the plans never becamae property of the estates. In both
proceedings, a necessary issug is whather thesa pacticular 40 1k pension plans are to be under
tha control of the trustee and are part of the estate under § 541, In the axemption litigation,
the Debtars assumed and acceptad the plans to be § 541 astate property, subject to their
gxamption rights. In this proceeding, they claim that the plans are not § 541 estate property.
The issue has not changed. The Debtors have simply changed their positions on the issue.
Accordingly. the Court finds that tha identification of issuas requiremant for the application
of collateral estoppel has been met. ”

Seco_nd. for collateral estoppel to apply there must have been'a final order or judgment

an the merits on the issue to be precluded.? "A court's order or judgment can naver have

1 There is an implicit assumption here that there must be a final "prior adjudication” which dacided the issua.
Itis true that "a procaeding in Bankruptey, fram the time of its commancement . ., . until the final settiament of
the estate, is but cne suit™. Gollier-Vol 1:2.13{a). However, proceedings within a single bankruptcy case which
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any preclusive effect on future litigation unless that arder or judgment constitutes a final
dacision on the merits."” Inre Justice Qaks, 898 F.2d 1544 (11th Cir. 1990).* The Debtors
assert that there have been no final judgments rendered in their cases upon the maerits, since
jurisdiction over the AQ01k pension funds was just one guestion (0 be answerad whan
compared to the bankruptey cases as a whole, which continued. The Eighth Circuit has
recently held that a bankruptcy court order sustaining or overruling an abjection to exemption
is final for purposes of 28 U.S.C. §158(d).* Huygbrer v. Farmer nk {in ra Huahnar),
{8th Cir. 2/26/1993). OQther courts that have considered the question have also found
exemption orders to be final orders. See: Inre Barker, 768 F.2d 191, 193-194 (7th Cir.
1885); Symv v _Schiogsherg, 777 F.2d 921, 923 (4th Cir. 1985). The Court concludes that
the Qrdaers detarmining axemption status of the 401k pension plans in these casas were final
orders which were subject to appeal. Accordingly, the Court finds that the finality
reguirament for applicatian of collateral astoppe! has bean met.

The third requirement for collateral astoppe! is that the issue must have baen actually
decided in the prior adjudication. Usually "an express finding in a valid final judgment is good

enough” to meet this requirement. Grip-Pak v, lllinois Tocl Works, 694 F.2d 466, 463 (7th

Cir. 1382). The Court’s orders denying the examptions, expressty stated that the funds in

question "shall remain property of the debtar’s hankruptcy estate(s].” That the pension funds

adjudicate issues of law and fact can, for purpasas of ras judicata and caollateral estoppel, praciude ralitigation of
these sama issues at later stages af the bankruptcy suit, e8 Morrgw v, Diltard, 580 F.2d 1284 {5tk Cir. 1878).

* However, principles af finality play an important role in the judicial process. The preclusive effects of a final
judgment on the merits will not be ignored, even if final judgment may hava been wrong ar restad on a lagal
principle subsequently averryled on angther case, ToggQ Gorp, v. Hodei, 611 F.Supp. 1130, 1158 (D.C.Colo.
1988); gee algg In re Jystice Qaks, 898 F.2d 1544, 1552 (11th Cir. 199Q) ("assuming all other raquirements
satisfied, an erroneocus former judgment from which no appeal was taken may stll have preclusive affect™).

328 US.C. §15810) pravides: The Courts of appeal shall have jurisdiction of appeals from all final
decisions, judgmants, ardars, and decrees entared under subsections {a) and (b} of this section.
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were to be included in the estate under § 541 was thus actually decided in the priar
adjudication. Tharaefore. they cannot now be excluded under another theory. Accordingly,
the requiremant of factual litigation has been met.

Howaevar, to have praclusive sffect, this finding must ba necessary to the judgment and
the partias must have had fair cpportunity to litigate the issue. Thea rationale behind thase
requiraments is fairness to the party against whom preclusion is to be asserted, so the party
is not pracluded by surprise judicial findings which may decide sxtranecus matters. Thaissue
actually decided in the pricr adjudication must have been nacassary or assential to the

judgment in the prior adjudication. This is based "both on diminished confidence due to the

lack of essentiality and on the unavailability of appellate review.” ndal ni rds v
Ingurad Liovyd’s, 786 F.2d 1285, 1271 {Sth Cir. 1988).

The rulings that the 401k pension funds were properties of the estates under § 541
were necessary and essential foundations for the Court to rule on exemprtibility under § 522.°
A court order determining the status of property under § 522, to be sound, must first have
determinad that the property was part of the estate under § 541. "Nacessaryinferances from
judgments, pleadings, and evidence will be given preclusive effect.” Vi X V. SUmm
Corp., 751 F.2d 1507 {3th Cir. 1985). There is a necessary inference from a ruling on a
claimed exemption that the property under scrutiny has been detarmined to be property of the
estate under § 541, Further, 2 nacessary infarence from a ruling that property is part of the
estate under § §41, is that the exclusion undaer § 541(c)(2) is not applicable. Accordingly,

the Court finds that the essentiality requisita has been met.

®For example, gee: Ross-Bergar Comoanies v. Equitable Life Assur. Sgg., 872 F.2d 1331 (7th Cir. 1988).
In that case, a previous judgment had Deen entered against a landlord for breach of a leasa. In a subsequent
proceeding, the landlord attempted to challenge the validity of the lease in questien, and the court held he was
collaterally estapped from raising the issue. This was because a judgment ruling on a breach, in ordar to be
satisfactory, must necessarily have found a valid lease to begin with.



Finally, the Qebtors had a full and tair opportunity to litigate the § 541 exclusion issue
at the first proceeding. Itis true that at the time the Court heard argumeant on the trustea’s
objections to exemptiens, the clear law in the Eighth Circuit was that the 401Kk plans wara
property of a debtor’'s estate. Seg In_re Graham, 726 F.2d 1268 (8th Cir. 1983): In ra
Swanson, 873 F.2d 1121, 1123 (8th Cir. 1889). Howaver, this does net mean that the
Debtars ware denied an opportunity to litigate the issue. Further, it is evident from the
Patterson decision that there was a substantial incantive for the Debtors to litigate and appeal
this issue and urge reversal. Accordingly, the Court finds that the opportunity to litigata
requisita has been mat,

All of the raquisitas nave been mat for the application of collateral estoppel to preclude
the Debtors frem raising the issue of exclusion of the pension plans from their astates
pursuant to § 54 1(c}(2}.

Ras judi

The law in the Eighth Circuit, ragarding res judicata generally, is that: "Res judicata
bars ralitigation of a claim if: {1) the prior judgment was rendered by a court of competent
jurisdiction; (2) the prior judgmant was a final judgment on the merits; and (3) the same cause
of action and tha same parties or their privies wera invalved in both cases”. Lane v. Petarson,
899 F2d. 737 (8th Cir. 1930) at 742, ¢iting Murphv v. Jones, B77 F.2d 682, 684 {8th Qir.

1988). The later claim is barred by res judicata if it arises out of the same nugleus of

operative facts as the prior claim.” The Lang Court stated:

"What is cansidered is whethar the transactian or serias of connected transactions are related in time, spacs,

ongin, or motivation; whather they form 3 convenient trial unit; and whathar thair treatment as a unit conforms

to the parties” expectation. *Put another way, whather two claims ara tha same...depends an whether the claims
anse gut of the same nucleus of operative fact or are based wpon the same factual predicate.” See: Myrohy v
Jores, 877 F.2d 682, 684.685 (8th Cir, 1989). Basically, prectusion turns on the right ta join the claim, nat on
whather the claim was actually advanced. Claims need nat have been actually litigated to ba precluded in a
subsaquent action, thay need anly fo have been available to the plaintit in the onginal actian. Far practicat
purposes, res judicata requires joinder of ciaims by barring their assartian in later actions. 1g. at §88.
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Tha oparative question in each case is whather tha claims arise out of the same

nucleus of facts. As stated in Restatement (Second} of Judgmants,
[tlhe presaent trend is to see claim in factual tarms and to make
it cot@rminous with the transaction-regardless of the number of
substantive theories, or variant forms of relief flowing from those
theories, that may be available to the plaintiff; regardlass of the
number of primary rights that may have been invaded; and
ragardless of the variations in tha avidence needed to support the
theories or rights. The transaction is the basis of tha litigative
unit of antity which may not be splic. Restatement {Second) of
Judgments 24, comment a at 197 (1980) [footnate omitted].

Lana, atp 743,

Hera, the first two raquirements have been met. Jurisdiction is not disputad; and the ‘
prior orders and judgments were final. Tha third requirement is also met. The actions involve
the same nuclaus of oparative facts. Bath the prior and prasent praceadings invalve glaims
of entitlement to the pensicn plans. The original actions involved objections by the Trustee
to the Debtorg’ attempts to exempt the property from the astates, In those matters, the
proparty was conclusively presumed to be estata property, subject to exemption under § 522.
Under the Debtors’ present theary, they contend that their interests in the plans weare naver
property of their estates because they are axcluded under § 541{(c}(2). The ¢laim is
entittemant. Both the § 522 and § 541 involve determinations of entitlement to-the vested
pensions at filing as between the Debtors and their estates. Essentially, § 522 and § 541 can
be viewed as the basis for variant forms of relief asserted by the Cebtors and the Trustas as ~
10 their compeating claims of antitlemant to the pension plan funds.

The Debtors’ reliance, in the second proceeding, on differant substantive law and naw
legal theories, does not preclude the operation of ras judicata. Contrary, the doctring prevents

a party from suing on a claim that is in essence the same as a praviously litigated claim, but

is dressed up to look differently. Lang at 744.



Hare, both the exemption and exclusion actions arise out of the sama nucleus of
operative facts because they involve a determination of entitiement to the vestad pensions
at filing as between the Debtors and their estates. The basis for the actions originated at
filing. The motivation of both actions is singular, to establish entitiement to thea sama
property. Accordingly, all of the requisites of res judicata exist to preciude the Debtors from
relitigating the claim of entitlement to the pension funds pursuant to the newly raised theory
of axclusion under § §41(c)(2}.

r ivi fP rson v. Shumate

What the Debtors are essentiaily trying to achigve is retroactive apglication of tha
Patterson decision to their benefit. The United States Supreme Court has held that:

[Clnce suit is barred by res judicata or by statutes of limitation or repose, a new

rule cannot reopen the door alresady closed...in civil cases unlike criminal thare

is more potential for litigants to freelcad on those without whosa labor the new

rule would never have come into being...While those whose claims have been

adjudicated may seek equality, a second chance for them could only be

purchased at the expanse of another principla. ‘Public policy dictatas that thers

be an end to litigation; that thosa who hava contested an issua shall be haund

by the result of that ccontest, and that matters once tried shall be considerad

forever settled as between parties.’ (citations omitted} Finality must thus

delimit equality in a temporal sense, and we must accept as a fact that tha
argument for uniformity {oses force over time.

James B Beam Distilling Co. v. Georgia, 111 S.Ct. 2439, 2446-2447 (1391),

As previously discussed, the Court has found that the principles of res judicata and
collataral astappal apply to Debtorg’ attempt to now exclude their vasted interests at filing‘ in
ERISA plans as property of their estates. The previous orders were final and held that the
Deptors' ERISA plans were, in fact, property of the estates not subject to exemption. Debtors
failed to pursue these decisions on appaal. Thay cannot now relitigate, baséd on a change

of their positions,



Finality of judgments IS an important principle which should be left undisturbed.
Otherwise, judgments will be undermined with every change in relevant substantive law that
is subsgquently made. There would he no closure.

Accordingly, collateral estoppel and res judicata bar reopening the door regarding the
status of Debtors’ ERISA plans as they relate to their bankruptcy astates and the retroactive
application of Patterson.

n.
DISPOSITION

THEREFORE, IT IS HEREBY ORDERED:

1. The Trustea’s mation to conditionally close the above-captioned bankruptcy cases
is granted.

2. The Debtors’ motions: for vacation of this Court’s previous orders: and, for the
axclusion from praperty of tha astatas, tha vestad intarests at filing in thair ERISA plans under
11 U.S.C. §541(c)(2), is denied. The ERISA pension plan interests remain propaerty of the
estates, under the law of the cases, to be administered by the Trustee at a later date.

Datad: April 16, 19393.

U.S. Bankruptcy Judge
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