UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:
GLENN EARL BUNN, BKY 4-92-4048
Debt or . MVEMORANDUM ORDER GRANTI NG

MOTI ON FOR RELI EF FROM
AUTOVATI C STAY.

At M nneapolis, Mnnesota, August 19, 1994.

The above-entitled matter came on for hearing before the
undersi gned on the 2nd day of June, 1994, on a notion by Hennepin
County Support and Coll ection Services ("Hennepin County") for an
order granting relief fromthe automatic stay. Appearances were as
foll ows: Thomas Aarestad for Hennepin County; and Darrel Baska for
d enn Earl Bunn ("Debtor").

The sol e issue is whether Hennepin County, on behal f of
Debtor's ex-spouse, is entitled to relief fromthe automatic stay
to collect a pre-petition child support arrearage where Debtor did
not separately classify the arrearage in his chapter 13 plan, but
rather provided for 10 percent paynent of the debt along with the

general unsecured debts. For the reasons stated bel ow, | concl ude
that Hennepin County is entitled to relief fromthe stay.
FACTS

In March, 1988, a Nevada state court entered a Judgnent and
Decree of Dissolution ordering Debtor to pay $200 per nonth for 78
mont hs for support of his minor child.(1l) Debtor only paid the
support for fourteen nonths. This resulted in an arrearage of
$11,600. Debtor's ex-wife then applied to Hennepin County for
assistance in collecting the arrearage. The child is now nineteen
As such, Debtor does not have an ongoi ng obligation to pay child
support.

On June 4, 1992, Debtor filed a petition for relief under
chapter 13 of the Bankruptcy Code. Debtor did not list his ex-wife
or Hennepin County as a creditor. Nor did Debtor list the child
support as a current expenditure on Schedule J. He did list on
Schedul e |, however, a current deduction of $200 from his paycheck
for payment of child support obligations.

Debtor's chapter 13 plan ("the Plan") was confirmed on August
6, 1992. No objections to confirmation were filed. The Plan
provi ded for paynents of $400 per nonth for sixty (60) nmonths. The
Plan projects to pay all secured clains in the anobunt of $9, 679,

i ncl udi ng paynents on his Blazer car, and all priority unsecured
claims in the anount of $14,321.(2) The unsecured priority clains
represent unpaid state and federal taxes. The Plan also allowed
paynment of ten percent (10% pro rata paynents on all unsecured
non-priority clains that total approxi mately $30,987. This anount
i ncludes the child support arrearage(3) and over $10,000 in student
| oans.

The Pl an further states:

Debtor submits all future earnings or other future inconme
to such supervision and control of the trustee as is
necessary for the plan. Property of the estate shall vest



in the debtor upon dism ssal, conversion or discharge under
11 U.S. C. Sections 1307 or 1328 unless the court orders
ot herwi se while the case is pending.

There is nothing in the Plan that provides for the treatnent of
tardily filed clains.

Because Debtor did not list the child support as an
obligation, neither Hennepin County nor Debtor's ex-spouse received
noti ce of the bankruptcy. It appears that after Debtor filed his
petition for relief, Hennepin County informed himof its collection
efforts. At that point, Debtor told Hennepin County of the chapter
13 Plan in effect. On February 15, 1994, Hennepin County filed a
proof of claimin the anount of $11,600, representing the ful
amount of the child support arrearage ("the claint). On My 17,
1994, Hennepin County filed the current notion for relief fromthe
automatic stay to collect Debtor's past-due child support
obl i gati ons.

DI SCUSSI ON
A Treat ment of Hennepin County's C aim
As a prelimnary matter, | note that Hennepin County's claim

was tardily filed and, therefore, Hennepin County's rights are
defined by the Plan. See In re Hausladen, 146 B.R 557, 560
(Bankr. D. Mnn. 1992). Here, the Plan does not distinguish tinmely
filed clains fromtardily filed clainms. Accordingly, Hennepin
County has an all owed unsecured claimand is entitled to share pro
rata in distributions with all other unsecured nonpriority
cl ai mant s.
B. Relief Fromthe Automatic Stay

The filing of a bankruptcy petition operates as a stay agai nst
all acts to acquire property of the debtor or to recover a claim
agai nst the debtor that arose pre-petition. 11 U S.C. Section
362(a). Section 362(b)(2) carves out an exception to Section
362(a) and states that the filing of a petition does not stay
"col l ection of alinony, maintenance, or support from property that
is not property of the estate.” 11 U S.C. Section 362(b)(2)
(enphasi s added). Therefore, the relevant inquiry when seeking
relief fromthe stay to collect pre-petition child support
obligations is whether the creditor is seeking to collect the
support fromproperty of the estate.

"Property of the estate"” is defined by Section 541. 1In a
chapter 13 case, the definition is supplenented by Section 1306,
whi ch includes "earnings fromservices perforned by the debtor
after the commencenent of the case but before the case is closed,

di sm ssed or converted . . . ." 11 U S.C Section 1306(a)(2).
Section 1306, however, cannot be read al one since Section 1327(b)
states that "Except as otherw se provided in the plan or the order
confirmng the plan, the confirmation of a plan vests all property
of the estate in the debtor." 11 U S. C Section 1327(b).

Courts differ as to the nmeaning of these two sections. Sone
courts hold that the chapter 13 estate continues to exist after
confirmation and includes the debtor's post-petition earnings that
support the plan. Qher courts find that, unless the plan provides
ot herwi se, confirmation of a plan vests all property of the chapter
13 estate in the debtor. Recently, the Eighth Crcuit agreed with
the first line of cases and held that confirmation of the plan does
not extinguish the estate. Security Bank of Marshalltown, [owa v.
Nei man, 1 F.3d 687, 690 (8th Cr. 1993).

In the present case, the Plan explicitly provides that
property of the estate does not vest with Debtor until either



di sm ssal, conversion or discharge. None of these events have
occurred. Since Hennepin County seeks to recover the child support
arrearage fromproperty of the estate, the exception of Section
362(b)(2) does not apply. See also Denn v. Aarestad (In re Denn),
37 B.R 33, 35-36 (Bankr. D. Mnn. 1983) (holding that a plan with
i dentical |anguage protected the debtor's post-petition wages from
efforts to collect past-due child support obligations).

Accordingly, Hennepin County is not entitled to relief fromthe
automatic stay pursuant to Section 362(b)(2). See also In re
VWalter, 153 B.R 38, 40 (Bankr. N.D. Chio 1993) (the stay precludes
collection of a child support arrearage from post-petition earnings
since the earnings are property of the estate); Lawson v. Lackey
(I'n re Lackey), 148 B.R 626, 629 (Bankr. N.D. Ala. 1992) (denying
post-confirmation relief since no property available for the
collection of child support that was not property of the estate);
Gaertner v. Choske (In re Henry), 143 B.R 811, 814 (Bankr. WD.

Pa. 1992) (former spouse not entitled to garnish debtor's wages
since debtor's future earnings were property of the estate until
the chapter 13 plan was conpleted or the case was converted to a
7). But see Pacana v. Pacana-Siler (In re Pacana), 125 B.R 19, 24
(9th Cr. BAP 1991) ("child support claimants need not wait in |line
with [ordinary unsecured creditors], but rather may proceed agai nst
the debtor wi thout the hindrance of either the automatic stay or

di scharge").

Nonet hel ess, Hennepin County insists that it is entitled to
relief fromthe stay for cause pursuant to 362(d)(1). It cites two
reasons.

First, it maintains that donestic matters are under the
exclusive jurisdiction of state courts, thereby divesting the
bankruptcy court of authority to decide issues relating to child
support. Hennepin County relies on Caswell v. Lang (In re
Caswel 1), 757 F.2d 608 (4th Cir. 1985) which held that a federa
court may not interfere with the renedies provided by a state court
in donestic matters and therefore past due support obligations may
not be included in a chapter 13 plan. 1d. at 610. See also MCray
v. MCray (In re MCray), 62 B.R 11, 12 (Bankr. D. Col 0. 1986)
(granting relief fromstay for cause since donmestic matters are
reserved to the states and support obligations cannot be included
in a chapter 13 plan).

Caswel | has been widely criticized, particularly in |ight of
Ankenbrandt v. Richards, __ US _ , 112 S. . 2206 (1992), which
hel d that the domestic relations exception to a federal court's
jurisdiction only enconpasses cases involving the i ssuance of a

di vorce, alinony or child support decree. 1Id. at 2214-16. 1In the
present case, | amneither issuing nor altering a child support
decree. | amnerely deciding how a creditor seeking to coll ect

past -due child support should be treated in a chapter 13
pr oceedi ng.

Mor eover, Congress intended child support clains to be dealt
with in bankruptcy cases. This is illustrated by both the
nondi schargeability provisions of Sections 523(a)(5) and
1328(a)(2), and the exception to the automatic stay set forth in
Section 362(b)(2). In re Raboin, 135 B.R 682, 685 (Bankr. D. Kan
1991); Walter, 153 B.R at 39-40; Lackey, 148 B.R at 630; Henry,
143 B.R at 813; 1 Keith M Lundin, Chapter 13 Bankruptcy, Section
3-95 (1994) (noting that the enforcenent of support obligations
agai nst a chapter 13 debtor is clearly subject to the jurisdiction
of the bankruptcy courts). See also Mckelson v. Leser (In re
Leser), 939 F.2d 669, 672 (8th Cir. 1991) (allow ng child support
debts to be treated favorably in chapter 13 plans).



Second, Hennepin County insists that enforcenent of the
automatic stay unfairly insulates Debtor from paying his child
support obligations while unduly prejudicing his ex-wife and child.
This result, according to Hennepin County, is contrary to the
pur pose of the Code and is contrary to public policy which favors
special treatment of child support debts in bankruptcy: "The
Bankruptcy Code was never intended to create a sanctuary for the
man who wi shed to avoid his |legal and noral obligation to support
his children.” Hennepin County's Menorandum of Law, at 2.

Hennepi n County's concern is well taken. As | have previously
said, | amtroubled by the effect chapter 13 has on child support
obligations. See In re Whittaker, 113 B.R 531, 533 (Bankr. D
M nn. 1990). Yet, this concern does not allow the courts to
indiscrimnately grant relief fromthe stay to any creditor seeking
to collect past-due child support outside of the plan. Quite the
opposite, the paynent of child support debts in a chapter 13 plan
may be the nost beneficial nmeans of curing an arrearage for both
the debtor and the creditor. Paynment under a plan, as opposed to
paynment outside of the plan, may encourage a debtor who has fallen
behi nd in support paynents to cure the arrears while under
protection of chapter 13. Likew se, a former spouse may recover
child support nore efficiently through a chapter 13 plan than by
efforts outside the plan since relief fromthe stay does not
guar ant ee actual paynent of the debt. See 1 & 2 Lundin, Sections
3-95, 6.30

Thi s does not nean, however, that relief fromthe stay is
never an appropriate renedy for creditors holding child support
clains. One such instance is when the debtor uses chapter 13 as a
met hod of avoiding child support responsibilities instead of
earnestly trying to repay the debt. |In other words, courts should
be willing to grant relief when a debtor's treatnment of the child
support debt was proposed in bad faith.

The relevant inquiry, therefore, is at what point should a
court grant relief fromthe automatic stay to allow a creditor to
recover child support obligations outside the plan. This is a fact
specific inquiry that should be determ ned based on the | anguage of
the plan. dearly, if the plan were to provide for full paynment of
the child support debt, relief fromthe stay would not be
appropriate. Another indicia of good faith would be the pl acenent
of the debt in a separate class to be paid after the priority debts
but before other unsecured debts. [If the plan does not provide for
such favorable treatnment, the automatic stay should be lifted to
allow the creditor to pursue renedi es outside the plan. See al so
Walter, 153 B.R at 40 (suggesting that relief fromstay should be
granted when the plan does not provide for full paynent of
nondi schargeabl e child support debts); Lackey, 148 B.R at 629-30
(noting that relief fromthe stay would be warranted if a plan did
not adequately provide for paynment of claim; In re Storberg, 94
B.R 144, 148 (Bankr. D. Mnn. 1988) ("it would be difficult to
deny relief fromthe automatic stay to a holder of a claimfor
al i mrony, support or maintenance if the debtor's plan did not
provide for paynent in full.")

The Eighth Grcuit has inplicitly endorsed this view. In
M ckel son v. Leser (In re Leser), it held that the separate
classification of a nondischargeable child support debt which was
to be paid in full did not unfairly discrimnate between genera
unsecured creditors. Leser, 939 F.2d at 672. The court when on to
state:

[T]he failure to pay back child support in full indicates a

| ack of good faith barring confirmation. Thus, it is doubtfu



that a Chapter 13 plan could be confirmed in nost instances
wi thout a separate classification for child support absent the
relatively rare 100% payout plan

Id. at 672 (quoting In re Davidson, 72 B.R 384, 387 (Bankr. D
Col 0. 1987). See also Wittaker, 113 B.R at 534 (hol ding that
separate classification of child support obligations that provide
for payment in full did not discrimnate unfairly against genera
unsecured clains); Storberg, 94 B.R at 144 (public policy
specially treats child support clainmnts and therefore a chapter 13
pl an may specially treat themas well).

Public policy favors preferential treatnent of child support
debts in chapter 13 cases. Such treatnent at a mnimumentails
separate classification of the child support debt. |[If a debtor
does not propose a plan that separately classifies the child
support arrearage, it may be inferred that the debtor proposed the
plan in bad faith for the purpose of circumenting child support
obligations. As such, the ex-spouse should be entitled to relief
fromthe stay to collect the arrearage outside of the plan

In the present case, Debtor |acked good faith in proposing his
chapter 13 Plan. Debtor has a deplorable history of not paying his
child support obligations. For several years prior to filing his
petition, Debtor spent disposable income while ignoring his
obligations to the taxing authorities, his forner wife and child,
and student loan creditors. He has started a new fam |y and
mai nt ai ned the paynents on his hone and his Bl azer, but he has not
made paynments in support of the child of his first marriage.

Rat her than attenpting in good faith to partially rectify the
situation by, at the very least, placing the unsecured debt to the
child of his former marriage in a separate class, he proposes to
rel egate that claimto the lowest level of priority along with al
ot her unsecured creditors. To make matters worse, he failed to
list his child support obligations as a debt, thereby foreclosing
meani ngf ul partici pati on by Hennepin County or his ex-wife in the
pl an process. He also inproperly included $200 as a current
expense when, in fact, his child was or would within the plan term
turn nineteen and he would no | onger be required to pay child
support and when, in fact, he had not been and apparently had no

i ntention of paying that debt. These facts show that debtor did
not propose his Plan in good faith.

Accordingly, Hennepin County's notion for relief fromthe stay
shoul d be granted for cause pursuant to Section 362(d)(1).

CONCLUSI ON

Hennepin County is not entitled to relief fromthe stay
pursuant to Section 362(b)(2) since it seeks to collect the debt
fromproperty of the estate. Hennepin County is, however, entitled
torelief fromthe stay for cause under Section 362(d)(1) since
Debtor did not propose the Plan in good faith.

ACCORDI NGLY, | T IS HEREBY ORDERED THAT:

1. The notion by Hennepin County for relief fromthe
automatic stay i s GRANTED; and

2. The effective date of this Order is stayed for 15 days to
all ow Debtor to file an anended plan which conforns to the dictates
of this opinion.

Nancy C. Dreher
United States Bankruptcy Judge



(1) The Decree is not part of the record. Debtor does not dispute
that he was ordered to pay $200 per nonth for child support

obl i gati ons.

(2) Debtor's counsel indicated at the hearing that Debtor's
current paynments are not sufficient to satisfy the terns of the

Pl an and debtor must anmend the Plan to pay all secured and priority
clainms in full.

(3) The child support arrearage was not originally part of the
Plan. This amount includes Hennepin County's proof of claimthat

was filed post-confirnmation.



