UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re: BKY 4-90-6127
BENJAM N S- ARNCLDS, | NC., MEMORANDUM CORDER AUTHORI ZI NG
EMPLOYMENT OF PROFESSI ONAL
Debt or . PERSONS

At M nneapolis, Mnnesota, Novenber 20, 1990.

The above-entitled matter came on for hearing before the
undersigned on the 13th day of Novenber, 1990 on applications of
the debtor in possession (the "Debtor") under 11 U S.C. Section
327(a) for orders authorizing it to enploy M chael LeBaron and
Larkin, Hoffman, Daly & Lindgren, Ltd. as its attorneys and Buane
Dosen & Co. as its accountants. The United States Trustee had
filed a letter on Novenber 5, 1990 indicating that he woul d not
recommend approval of such enploynent. The appearances were as
follows: Andrew Schmd for the United States Trustee; and M chael
LeBaron for the Debtor. This Court has jurisdiction over the
parties to and the subject matter of this case pursuant to 28
U.S.C Sections 157 and 1334, and Local Rule 103. Mbdreover, this
Court may hear and finally adjudicate this application because its
subj ect matter renders such adjudication a "core" proceedi ng
pursuant to 28 U . S.C. Section 157(b)(2)(A).

The United States Trustee refused to recommend approval of
enpl oyment because the terns under which the attorneys and
accountants woul d be enpl oyed provided that the prepetition
retainers they had received would not be used to pay approved fees
until the final fee applications and that all interimfees approved
woul d be paid fromoperating cash. The United States Trustee
asserts that such "evergreen" retainers violate the intent of the
Bankruptcy Code and are contrary to sound public policy. Under the
circunstances of this case and the conditions | inpose herein,
cannot agree with the United States Trustee's position

Debt or operates a nunber of restaurants in the Twin Cities
metropolitan area. At the hearing, Debtor's counsel attributed
Debtor's financial difficulties to a few restaurant's with
unf avorabl e | ease arrangenents. Counsel indicated that the drain
these restaurants placed on Debtor's resources would be rectified
either by renegotiating the | eases or rejecting them |In either
event, Debtor' counsel indicated that Debtor would propose a plan
of reorgani zation within the exclusivity period.

Thus, the initial prospects for swift confirmation of a plan
of reorgani zation are favorable. |If they were not, | could not
approve enpl oynent under the ternms proposed by the attorneys and
accountants. But since prospects do appear favorable, the
potential negative consequences of the proposed terns of
enpl oynment, as outlined by the United States Trustee, would be
di m ni shed by their [ower probability of occurrence.

The United States Trustee argues that these potentially
negati ve consequences are sufficiently onerous to warrant the
adoption of a rule prohibiting "evergreen" retainers per se. 1| do
not agree. Such retainers are conmon outside the context of
bankruptcy, and therefore they should not be prohibited per se in
bankruptcy cases without strong justification

The United States Trustee first contends that an "evergreen”
retai ner would renove the financial risk necessary to induce
debtors' attorneys to pursue swift resolution of Chapter 11 cases.
Admittedly, the attorneys' financial risk nust be reduced sonewhat



by "evergreen" retainers, since otherw se attorneys would not exact
such ternms of enploynment. Debtors' attorneys, however, experience
financial risk even with an "evergreen" retainer, since they could
be conpelled to disgorge such retainers if in a particular case
there were insufficient assets to pay all simlarly-situated or
superior adm nistrative claimants. The risk of di sgorgenent shoul d
provide sufficient incentive to debtors' attorneys to pursue

rel atively expeditious resolution of Chapter 11 cases.

Pl aci ng greater financial risks on debtors' attorneys m ght
encourage swifter resolution of cases, but it would also drive away
attorneys who debtors m ght wish to enploy. Moreover, it would be
i nappropriate for this Court to adopt a rule regarding terns of
enpl oyment that woul d i npose such grave financial risks upon
debtors' attorneys that they m ght be encouraged to pursue hasty
resol ution of Chapter 11 cases even where doing so woul d be
contrary to the interests of their clients. |In the instant case,
under the conditions inposed herein, the proper bal ance between the
i nterest of encouragi ng expeditious resolution of the case and the
interest of permtting Debtor to retain skilled and | oyal counse
of its choice is achieved by authorizing the attorneys and
accountants to be enployed with the "evergreen" retainers.

Second, the United States Trustee contends that "evergreen"
retai ners would grant the hol ders of such retainers a superior
position vis-a-vis other admnistrative clainmants contrary to the
policy of equal treatnment of adm nistrative claimnts enbodied in
t he Bankruptcy Code. The Code, however, only provides that
adm ni strative claimnts should be receive pro rata paynent of
their clains. 11 U S.C Section 726(b). An "evergreen" retainer
woul d not preclude such pro rata paynent, since the holder of such
a retainer could be conpelled to disgorge it. Consequently, an
"evergreen" retainer held by a single adm nistrative claimant m ght
be of benefit to all admi nistrative claimants, since the retainer
woul d constitute a cash reserve, safe fromthe clains of secured
creditors should the case be converted, in which all administrative
clai mants coul d share.

Third, the United States Trustee contends that "evergreen"
retai ners woul d place an unwarranted drain on debtors' operating
cash. Quite the opposite is true

If "evergreen" retainers are forbidden per se, one of two
negati ve consequences could result. Debtors' attorneys who were
not permtted to take "evergreen"” retainers would demand | arger
traditional retainers, since such |arger retainers would provide
protection later into the case as "evergreen" retainers are
designed to do. QObviously, the taking of larger traditiona
retainers woul d divert nore cash fromdebtors than snmaller
"evergreen" retainers--the first negative consequence. |If,
however, certain debtors do not have sufficient cash for |arger
traditional retainers, such debtors may be unable to secure the
enpl oyment of the attorneys they woul d have ot herwi se enpl oyed--the
second negative consequence.

Deni al of a debtor's choice of counsel is itself a
significant, negative outcone, since it dimnishes the faith of al
potential debtors' and of citizens in general in the fairness of
our nation's bankruptcy system Mreover, in certain instances
debtors may be forced to enploy | ess experienced, |less skilled
attorneys, whose poor perfornmance could place the debtors
financial health at greater risk than any "evergreen" retainer

Fourth, the United States Trustee asserts that the
unattractive di sgorgenent process should be avoided at all costs.



| agree that the prospect of disgorgenent is unattractive. 1In the
i nstant case, however, that prospect appears renote. |If the
initial prospects for swift confirmati on of a plan of

reorgani zati on were not favorable in this case, the potential for
unpl easant di sgorgenment proceedi ngs woul d be sufficient to warrant
deni al of enploynment with an "evergreen” retainer

Fifth, the United States Trustee raises the specter of a flood
of applications to authorize enploynent under terns providing for
"evergreen" retainers. Admttedly, the rule of case-by-case
eval uation | have adopted herein may result in the United States
Trustee and this Court being inundated with such applications and
cont ested proceedi ngs regarding them Administrative conveni ence,
however, is not a sufficient interest to justify denying a debtor
its choice of counsel, which in sone cases woul d i nappropriately
result if a per se prohibition were adopted.

Finally, the United States Trustee contends that an
"evergreen" retainer is such a drastic nmeasure that it should only
be approved if it is sought as a postpetition retainer under 11
U S.C. Section 363, or in the alternative, debtors' attorneys
shoul d seek to shorten the period between fee applications under 11
U S.C. Section 331 in order to protect against nonpaynment of their
fees. These renedi es, however, can be obtained so rarely that they
do not constitute genuine alternatives to prepetition "evergreen”
retainers.

Nonet hel ess, | am persuaded that creditors and other parties
in interest should have an opportunity to object to such an
enpl oynment arrangenment. Consequently, in the instant case, | wll

not permt Debtor's attorneys and accountants to retain the
proposed retainers unless certain conditions are net.

ACCORDI NGLY, | T IS HEREBY ORDERED

1. Debtor's application seeking authorization to enpl oy
M chael B. LeBaron, Esq. and Larkin, Hoffnman, Daly & Lindgren, Ltd.
as attorneys for the Debtor pursuant to and upon the conditions
outlined in said application and the acconpanying affidavit of
M chael B. LeBaron, Esq. is granted, and such enploynent is
aut hori zed, subject to the condition provided in paragraph 3 of
this Order;

2. Debtor's application seeking authorization to enploy the
accounting firmof Buane Dosen & Co. as certified public
accountants for the Debtor pursuant to and upon the conditions
outlined in said application and the acconpanying affidavit of
David J. Buane is granted, and such enploynment is authorized,
subject to the condition provided in paragraph 3 of this Oder

3. For so long as Larkin, Hoffrman, Daly & Lindgren, Ltd.
and/ or Buane Dosen & Co. continue to hold a retainer or retainers
pursuant to the ternms of the applications for their enpl oynment,
said entity or entities shall apply for interimconpensation under
11 U.S.C. Section 331 every 120 days after the order for relief in
thi s case;

4. In conjunction with the hearing on all such applications
for interimconpensation beginning with the second such application
or applications, any party in interest, including the United States
Trustee, may object under 11 U S.C. Section 328(a) to the conti nued
hol di ng of said retainer or retainers on the grounds that such
terns of enpl oynment have proven to be inprovident.

Nancy C. Dreher
United States Bankruptcy Judge



