
UNITED STATES RANKRUPTCY CCDRT 
DISTRICT OF MINNESOTA 

In re: 

Arnold Robert Bechtold 
and Mary Ellen Bechtold, 

Debtor. 
_____-------------__-------------- 

Arnold Robert Bechtold, 

Plaintiff, 

RKY 4-84-387 

ADV 4-85-103 

V. 

Thomas Miller, Trustee: Farmers 
State Bank of Hamel, 

ORDER GRANTING 
SUMMARY JUDGMENT 
FOR PLAINTIFF 

Defendants. 

At Minneapolis, Minnesota, October a, 1985. 

This matter came on for hearina on cross motions for 

Summary jucjament filed by the Dlaintiff and by t.he Farmers State 

Bank of Hamel (bank). Kurt M. Anderson appeared for the 

plaintiff (Bechtold), James E. Tiller appeared for the bank, and 

Thomas F. Miller, the trustee, appeared h nrouria personna. 

FACTS 

The bank financed the debtors' dairy farm from approxi- 

matelv Mav 1977 until they filed bankruptcy On March 9, 1984. The 

last renewal of the bank's debt was on August 30, 1983, when the 

debtors sioned a note in favor of the bank in the amount of 

$90,985.74 and a security aqreement. Pursuant to the security 

agreement, the debtors nave the bank a security aoreement in: 

r 

rlmothy R. Walbndgt 

' Deputy Clerk 
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(a) ALL POULTRY AND LIVESTOCR and their 
younq, products thereof and produce thereof 
whether now owned or hereafter acquired, 
includinq but not limited to the poultry and 
livestock listed be1ow.l 

(h) ALL FARW EQUIPMENT of Debtor, whether now 
owned or hereafter acquired, includinq but 
not limited to all machinerv, tools, motor 
vehicles, and other items listed below 
(insert items or types of equipment).2 

(c) ALL EUSINESS EQUIPVENT of Debtor, whether 
now owned or hereafter acquired, includina 
but not limited to (insert tvues of 
equipment): 1400 Milk Assiqnment filed with 
Mid-America Dairymen, Inc. 

toaether with the proceeds of all of the 
foreqoina property and, in the case of 
equipment and other aoods, toqether with all 
accessories, attachments, parts, equioment, 
accessions and repairs now or hereafter 
attached or affixed to or used in connection 
therewith. 

The securitv aqreement contained boxes which were not checked for 

crops, feed, seed, fertilizer, medicine and other supplies, 

accounts and other qoods. The bank admitter?lv did not acquire 

1 
Snecificallv listed in the security aoreement are: 

45 - Cows 3 to 6 vears 

13 - Peifers, two "ear olds 

10 - Peifers, one vear olds 

10 - Calves 

There is also a specific list of farm equipment included in the 
securitv aareement which is not at issue in this adversarv 
proceedina. 
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anv security interest in those items. The brink's securitv 

agreement was oerfected bv a financing statement filed on 

September 26, IPBD. 

On Janu~.ry 31, 1984, Bechtold signed a contract to 

participate in the Milk Diversion Program with the Commodity 

Credit Corporation (CCC). That contract was siqned by the CCC an 

February 1, 1984. In sum, the contract provided that if Bechtold 

reduced his milk production at least 30%, he would receive a 

payment under the Milk Diversion Proqram. 

On February 13, 1984, the debtors sold all of their 

cattle for slaunhter. All of the proceeds of the sale were paid 

to the bank. The bank's current debt is S41,609.56 plus accrued 

interest and costs of collection. 

On March 9, 1984, the debtors filed their Chapter 7 

bankruDtcv case. 

On April 1, 1985, the CCC issued Sechtold 9 check for 

$19,494.20 as a result of the Milk Diversion Program contract. At 

the time the check was issued, the debtors, the trustee and the 

bank all claimed an interest in the check so the trustee is 

currently holding that amount pending resolution of this 

adversary oroceedina. 

DISCUSSION 

The disnute between the debtors and the trustee 

revolves around whether or not the milk diversion oavment 

received cn April 1, 1985, well after the filina of the caSe, is 

oronertv of the estate or not. The trUstee and the debtors h?ve 
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resolved and settled their dispute. The dispute between the 

debtors and the bank revolves around whether or not the bank has 

a securitv interest in the milk diversion oayment. The df?btOrS 

and the hank have both moved for summary judament pursuant to 

Bankruwtcy Rule 7056 and Fed. R. Civ. P. 56. The latter provides 

that: 

the judament souqht shall be rendered 
forthwith if the pleadinas, depositions, 
answers to interroaatories, and admissions on 
file, tooether with the affidavits, if any, 
show that there is no aenuine issue as to any 
material fact and that the movino party is 
entitled to a judoment as a matter of law. 

Fed. R. CiV. P. 56(c). 

The facts as set forth above and as aareed to by the 

oarties are all the material facts and therefore this matter is 

anoropriate for sunmarv judqment. I conclude that Bechtold, not 

the hank, is entitled to iudqment as a matter of law. 

sechtolfl arnuee that the milk diversion payment is not 

covered bv the securitv aoreement and alternatively even if it 

is, that federal resulations crevent the hank from obtaininq a 

security interest in the check. I agree with the debtors on both 

cour\ts. 

Both parties discuss at Ienqth the case of In re 

Punberq, 729 F.2d 561 (8th Cir. 1'?54). However, Sunbera has 

limi.ted aoplicahility to this Situation. In Sunbera the debtors' 

securitv aoreement with the PCA hv its terms oranted the PCA a 

security i.nterest in contract rishts, accounts and aeneral 

intanaibles. The auestion as nosed hv the Finhth Circuit was 
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whether or not PIK contracts were rsroper collateral to secure 

PCA's loans to them as a matter of state commercial law. In re 

Sunberq, 729 F.2d 561, 562 (8th Cir. 1984). That question was 

answered in the affirmative. Therefore Sunbera tells us bv 

analoav that Milk Diversion Proqram payments are a proper subject 

of a securitv aareement. It does not, however, answer the 

question of whether or not the bank in this case does have a 

security interest. 

Sunhero likewise does not hold that it is a prerequis- 

ite to obtainina a security interest in these kinds of payments 

that the security aqreement provide for accounts and aeneral 

intanqibles. Sunberq savs that such languaqe would he sufficient 

to obtain a security interest in these kinds of payments but 

Sunbero does not hold that such lanauaqe is necessary to obtain 

such a security interest. 

The real question then becomes, does the security 

interest bv its terms and as a matter of state law aive the bank 

a security interest in the milk diversion payment. I hold that 

it does not. Clearlv the securitv aqreement does not puroort to 

arant the bank a security interest in accounts althouqh it could 

have. It also does not purport to grant the bank a security 

interest in oeneral intanqibles which it also.could have. The 

bank relies for its claim on the lanauaqe in the securitv 

aoreement aivina it a security interest in oroducts of its 

collateral or proceeds of its collateral. I am afraid that the 

bank's araument does violence both to common English and 
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commercial usaqe and it Is hard to comprehend how the milk 

diversion pavment could be either proceeds or products of dead 

cows. The arqument of the bank is that the milk diversion 

wayment is a suhstitute for the milk that the cows would have 

produced but for the Milk Diversion Prooram and therefore thev 

are entitled to the palrment. 

First of all, if the debtors had retained their cows 

rather than sell them and enter into the Milk Diversion Proaram, 

the bank's cecuritv interest in anv milk would have terminated on 

the filina of the bankruptcy case shortly after Arnold Eechtold 

entered into the Milk Diversion Program. 11 U.S.C. 6552, In re 

Lawrence, 41 B.R. 36 (Bktcy D. Minn. 1984), aff'd. In re 

Lawrence, CIV 3-84-377 (c. Minn. May 17, 1984). See also Piqeon -- 

v. Production Credit Association of Minot (In re Pineon), 49 R.R. 

657 (Bktcy. D. ND 1985); In re Jackels, BKY 4-85-945 (Sktcy. D. 

Jinn. Auo. 6, 1985); In re Serbus, BK!' 4-64-1472 (Bktcy. D. Minn. 

Nov. 19, 1984). 

There are cases that suDport the hank's position. See - 

0ster00s v. Norwest Fank Minot, N.A., 604 F.SUDD. 848 (D. ND 

1984); V.S. V. Hollie (In re Hollie), 42 P.R. 111 (Rktcv. M.D. 

GZ3. 1984). While the results reached in Osteroos and Hollie may 

comoort with those courts' concepts of equitv, I do not think 

that eauitahle principles can override clear contractual 

lanauaae. Nothinn in the security interest hetween the debtors 
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and the bank covers this milk diversion payment. The proceeds of 

the cows was the cash received from their sale and the bank 

received that amount. 

I conclude, therefore, that the hank's security 

interest does not extend to the milk diversion payment. 

Even if the security aqreement bv its terms die! cover 

the milk diversion oavment, I think that it would not attach to 

the payment as a matter of federal law. Included in the debtors' 

contract with the CCC and found in paragraph 15 of the appendix 

is a provision that "pavments which are earned hv a producer may 

be assianed in accordance with the provisions of 7 CFR Part 709." 

The purpose of Part 709 of 7 CFR is to "state the conditions 

under which a oroducer may assian his pavment under 

any. . .nroclram to which this Dart is made applicable. . . ." 

7 CFR $709.1. The ourposes for which a payment may be assigned 

are set out later: 

A payment which mav be made to a producer 
under anv oroaram to which this part is 
applicable mav be assigned only as security 
for cash or advances to finance making a 
crop, handlinq or marketinq an agricultural 
commoditv, or perfornina a conservation 
practice, for the current crop year. No 
assisnnent may be made to secure or nay any 
preexisting indebtedness of anv nature 
whatsoever. 

7 CFR S709.3(a). The bank aroues that that section speaks onlv 

to future assianments: i.e. assionments made bv the debtors after 

enterino into the E?ilk Piversion Prooram, and would not prohibit 

d preexintino security interest from attachinq. Althoush I 
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concede that there is some ambiouity in the lanquaqe itself, I 

think that taken as a whole the reaulations clearly indicate that 

the Secretary of Aariculture in adonting the requlations intended 

that milk diversion oavments be free of claims by others and 

therefore orovide cash for farmers to use to finance a new crou. 

This regulation was apparently not raised in Sunberq, 

Osteroos, Hollie or any other reported case that I have been able 

to find. It mav well be that if it had been, the result in the 

three stated cases would have been different. 

TPAEREFORE, IT IS ORDEFED: 

1. The plaintiff's motion for summary judgment is 

aranted. 

2. The bank's motion for summary judnment is denied. 

3. The milk diversion oavment currentlv beinn held by 

the trustee is free of anv security interest or other claim by 

the Farmers State Pank of Hamel. 

4. There beinq no just reason for delay, judqment 

shall be entered accordinalv. 
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IlNITED STATES BANKRUPTCY COURT 
DTSTFICT OF NINNESOTF 

In re: 

Arnold Robert Bechtold 
and llarv Ellen Bechtolrl, 

Debtor. 
________________-_____________l___ 
Arnold Robert Rechtold, 

BKY 4-84-387 

ADV 4-85-103 

Plaintiff, 

V. 

Thomas Miller, Trustee; Farmers 
State Bank of Pamel, 

Defendants. 

JUDGMENT 

Pursuant to the order srantina summary judament for 

plaintiff, 

It is ordered and adjudqed: 

1. The plaintiff's motion for summarv judcment iS 

oranted. 

2. The bank's motion for summary judwnent is denied. 

3. The milk diversion pavmerxt currently being held by 

the trustee is free of anv securitv interest or other claim by 

the Farmers State Bank of Bawl. 

Dated: October 8, 1985. Timothy R. Walbridqe 
At: ~inneaoolis, Ylnnesota. Cler* of Bankruptcv Court 


